SECTION 4
FUNDING FEASIBILITY

This section evaluates the options available to James City County to fund the proposed stormwater
program.

INTRODUCTION

The stormwater funding options available to the county can be described as “primary”
approaches that have the capacity to support the entire program and “secondary”
methods that are applicable to special needs or situations but are not capable of
funding the full program. The primary funding methods might be used as sole sources
of funding for the program, or could be used in combination with one another. The
secondary funding methods could be used to augment one or more of the primary
funding methods, but are not capable of supporting the entire program.
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Primary Funding Methods

e General Fund
e Stormwater Service Fees
e General Obligation and Revenue Bonding (capital construction only)
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Secondary Funding Methods

Special Service Fees

System Development Charges
Special Assessments

Pro-Rata Shares
In-lieu-of-construction Fees
Federal and State Grants/Loans

-

Local governments across the United States have used all the funding mechanisms
examined in this report in some manner. Legislative and/or charter authority and the
mission and priorities in each community have guided the selection of a preferred
approach. There is no single funding mechanism that is best in every setting. Some
are better suited to operations and maintenance, while others are used strictly for
capital improvements. Adequate, consistent funding of a stormwater management
program is more important to the long-term success of the effort than the source of
revenue that is used. The most successful local stormwater management programs are
those that have established a dedicated source of funding to support the bulk of the
program, especially if that method can be shielded from the shifting priorities of local
politics. ‘
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BACKGROUND INFORMATION

Standards and limitations exist which influence the viability of various types of funding
for certain purposes. It is extremely important to understand the differences between
various types of funding that might be used for the stormwater program. Stormwater
funding mechanisms used by local governments in the United States include taxes
(e.g., on property, retail sales, real property sales, income, and business gross or net
profits taxes), ad valorem and non-ad valorem special assessments, exactions, and
service fees (sometimes also termed user fees or service charges). Each has a
different underlying philosophy that guides the structure of the funding mechanism and
the use of the revenues.

The intent of a local government in selecting a funding mechanism for a given purpose,
and the process it employs to establish it, must comply with the standards for the
specific funding concept. A stormwater “utility” is funded wholly or primarily through
service or user “fees” or “charges” that are related to the cost of providing the services
and facilities. A service fee is imposed on persons or properties for the purpose of
recovering the cost of service. A stormwater service charge rate methodology is
adopted to set the appropriate fees and charges. This requires that a cost of service
study and rate analysis be performed.

In Virginia, stormwater service fees must be based on some measure of a property’s
contribution to stormwater runoff. The enabling legislation for stormwater utilities in
Virginia (Code of Virginia §15.2-2114) specifically states that:

1. A utility can be established, by ordinance, to cover the following costs:

a. Acquisition of real and personal property to construct, operate and maintain
stormwater control facilities

b. Cost of administering programs.

c. Engineering and design, debt retirement, construction costs for new facilities
and enlargement or improvement of existing facilities.

d. Facility maintenance.

e. Monitoring of stormwater control devices.

f. Pollution control and abatement, consistent with state and federal
regulations. ' '

g. Planning, design, land acquisition, construction, operation and maintenance
activities.

2. Charges shall be based on contributions to stormwater runoff.

3. Charges may be assessed to property owners or to occupants, including
condominium unit owners or tenants (if tenant is the one who is being billed for
water and sewer). '
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4. Utility shall waive charges in the following cases:

a. From federal, state and local government agencies, when the agency owns
and provides for maintenance of storm drainage and stormwater control
facilities or is a unit of the locality administering the program.

b. From roads and public street rights-of-way that are owned and maintained by
state and local agencies.

c. From any person who owns and provides for complete private maintenance
of storm drainage and stormwater facilities, provided such person has
obtained the proper permits from the Department of Environmental Quality.

2. Utility may waive charges in the following case:
e From cemeteries.

6. Locality may issue general obligation bonds or revenue bonds to finance the cost
of infrastructure and equipment for a stormwater control program.

7. In case of failure to pay fees, the agency can charge interest on past due
amounts and can recover by action of law or suit in equity and shall constitute a
lien against the property, ranking on parity with liens for unpaid taxes.

The general standard applied to utility service fees is that a rate methodology must be
fair and reasonable, and resultant charges must bear a substantial relationship to the
cost of providing the services and facilities. However, local government has a great
deal of latitude in attaining these objectives in the context of local circumstances as
they see them. When utility rates have been subjected to legal challenges, the courts
have tended to apply “judicial deference” to the decisions of locally elected officials.
Under judicial deference, the courts will not intervene unless a plaintiff can demonstrate
that the decision was arrived at arbitrarily and capriciously or that the result of the
decision discriminates illegally.

In contrast to utility funding, general governmental functions of local governments are
usually funded primarily through various “taxes” that simply generate revenue. For
example, an ad-valorem property tax is often imposed upon real (and sometimes
personal) property based on its value. Its purpose is simply to provide revenues to
defray the expenses of general government, as distinguished from the expense of a
specific function or service. It is not necessary for a tax to have a demonstrable
association with any particular purpose or function of the local government.

An exaction is most commonly associated with franchise rights and development-
related activities or impacts. Over many years the term has come to mean and include
practically any tax that is not an ad-valorem tax. In contrast to a tax on property, an
exaction (or excise tax) is not based on the assessed value of the property, but is
instead associated with or conditioned upon the performance of an act, the engaging in
an occupation, or the enjoyment of a privilege. For example, franchise fees on
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telephone utilities are commonly based on the rationale that telephone wires are run
along public rights-of-way.

The essential characteristic of a special assessment is that it must confer some direct
and special benefit to the property being assessed. A special assessment is based on
the premise that the property assessed is enhanced in value at least to the amount of
the assessment. Like service fees, special assessments are intended for a specific
purpose rather than simply as a revenue generating mechanism. A common
requirement of assessments is that there must be a rational linkage (nexus) between
the use of the revenue derived from the assessment and the benefit to the party to
whom it is applied. Assessments may be based on property value (ad valorem) or
other factors (non-ad valorem) such as frontage along a street or sidewalk
improvement.

LEGAL ISSUES

Courts in several states have defined and characterized funding mechanisms in order
to distinguish among them. In determining whether a funding mechanism is properly
structured and applied within the constraints and/or authority in a given situation, the
courts have carefully considered the nature of the funding mechanism at issue as well
as the function involved. In some instances, they have also looked to the intent of the
local government in adopting the funding mechanism to determine its type. A funding
mechanism intended strictly to raise revenue without specified purpose or application is
normally viewed as a tax. In the case of utilities, the courts have held that service fees
must be related to the purpose of the utility program (e.g., water supply, wastewater
treatment, stormwater management, or solid waste disposal) rather than the
governmental function in general. They also have to be dedicated to that purpose.

Historically, utility programs were considered to be proprietary public functions
comparable in many ways to a private business activity. There is now a general
recognition that most utility programs concurrently serve a general governmental
function of protecting public health, safety, and welfare. As such, they are regulatory
programs as well as proprietary functions. In the case of stormwater management, the
Federal Clean Water Act (Public Law 92-500), and subsequent amendments, requires
that many cities and counties apply for, obtain, and comply with stormwater discharge
permits intended to limit the discharge of pollutants to receiving waters. This parallels
the impact of the Clean Water Act on local wastewater treatment programs, the Federal
Safe Drinking Water Act on water supply programs, and the Federal Resource
Conservation and Recovery Act on solid waste management. In the past all of these
functions have been largely a proprietary function of local governments, i.e., one in
which cities and counties would be involved as a .service provider in a manner
comparable to a private business. Now the activities that local governments must
perform in each case are dictated to a large degree by the regulatory role that the
federal and associated state legislation mandate.
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It follows that the funding of most public enterprise utilities is therefore related to a
regulatory function and not associated purely with a proprietary activity. Service fees
are adopted in response to the programs, with the intent of equitably allocating and
recovering the cost of services and facilities, including those of a regulatory nature.
This clearly contrasts with taxes, which are considered by the courts to primarily be a
revenue generating mechanism supportive of governmental functions and unrelated to
specific applications or purposes. Such distinctions make it very important to tie a
stormwater utility rate methodology very closely to the purposes of the program that is
being funded and to the cost of providing its services and facilities.

In addition, courts in several states have broadened the responsibilities of local
governments to encompass greater involvement in solving the problems that may result
from their ministerial actions. For many years, local governments approved subdivision
and commercial development proposals without incurring any specific responsibility or
liability for service deficiencies that might result or impacts on nearby properties. In
recent years, the courts have begun to make local governments responsible for
considering the potential for problems through environmental impact assessments, and
for mitigating the impacts that occur. For example, local governments in several states
have been required to improve downstream drainage systems subjected to increased
stormwater runoff and resultant flooding and erosion due to subdivision and commercial
development approvals they issued. There are parallels in which local governments
have been required to provide adequate water supply, wastewater treatment, and solid
waste management to meet the needs of developments they have approved.

ANALYSIS OF FUNDING OPTIONS

General Fund

The stormwater management program in James City County has been funded primarily
from General Fund allocations for many years. Based on review of the county’s 2001-
2002 budget, total current spending on stormwater management operations and capital
investment has been estimated to be about $920,000 annually. The County appears to
have sufficient revenue to support an increase in stormwater management funding,
either through a reallocation of current resources or tax increases, by restructuring its
General Fund revenues. However, it is uncertain whether the public has a willingness
to pay additional taxes to increase funding for stormwater management. It is
questionable whether it would be an equitable distribution of the costs even if support
exists. Reductions in other services funded from the General Fund to avoid a need for
tax increases also might or might not be publicly acceptable. General Fund revenues
are derived primarily from real and personal property and sales taxes. Other business
taxes also accrue to the General Fund.

The demands on the stormwater system that result in needs for operational programs
and capital investment in systems and other assets have no relationship to property
values or business sales activity levels. They are a function of the peak rate and total
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amount of stormwater runoff that must be carried safely through the community.
However, the revenue sources that support the General Fund are based on a “taxation”
philosophy. The purpose of taxes is simply to raise revenue. As was stated earlier, it is
not necessary that there be any association or relationship between the source of
revenue and the purpose to which it is applied. ‘

The greatest inequity in using General Fund appropriations for stormwater management
is that many properties that place demands on the stormwater system are often exempt
from property taxes. As a result, they do not participate in funding stormwater
management through the General Fund. Even some private properties, e.g. parking
lots and storage warehouses that have large expanses of impervious coverage, do not
pay property taxes commensurate with the demands they impose on the stormwater
system. Conversely, some properties that have little impact on stormwater runoff but
pay high property taxes are paying more for stormwater management through the
General Fund than they would through funding methods based on the actual demands
they place on the stormwater program and system.

General Fund appropriations for any specific purpose are also highly uncertain from
year to year, as revenues are not legally dedicated to any specific purpose. Allocations
shift with perceived priorities. Stormwater management needs are likely to receive
better treatment in the budget in a year following severe storms and drainage problems
than in a year following a drought. This makes it difficult to plan and consistently carry
out a long-term program plan that depends on reliable funding year after year.

Property tax funding offers the following advahtages:

the property tax is easy to collect with a current system;

property taxes can be collected county-wide;

property taxes can be used for any legal purpose;

the tax record is parcel based; and

property tax rates in James City County have remained steady for several years
due to increased revenues from development. If this trend continues there may
be sufficient tax money available to fund the proposed stormwater program
enhancements. ~
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Disadvantages of property tax funding for the stormwater management program
include:

e the perceived inequity of funding stormwater management through a value-
based taxing method which has little relationship to the demands placed on the
stormwater systems;

o the fact that tax-exempt properties do not share in the expense of a stormwater
management program funded through property taxes; and

the stability of the funding for stormwater management would potentially be less
than under dedicated funding sources because reallocation tax revenues for
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purposes other than stormwater or reduce property tax rates will occur as
priorities change.

Stormwater Service Fees

The County is authorized to conduct stormwater management, but specific methods of
funding stormwater management are not mandated. A stormwater service fee appears
to be within the County's administrative-based authority through a simple ordinance
process. Thus, the County can distribute the cost of stormwater management across
the community through service fees, as deemed appropriate by the Board of
Supervisors.

Several ways of implementing a service fee funding mechanism are available, most
notably the stormwater utility approach. Some communities have integrated their
stormwater service fee with other water resource management fees, such as water or
wastewater service fees. In most of those cases, independent cost centers and rate
methodologies are employed for stormwater and other functions to segregate the
funding of various functions.

The county has broad latitude to structure the institutional arrangement underlying a
stormwater service fee. Organizational placement and billing processes are the
prerogative of the Board. Establishment of a separate organizational structure can
occur but is not necessary to accomplish the County’s goals.

In most other communities, stormwater utility service fee rates have been based on
property conditions that affect the peak rate of runoff, total volume discharged, and
pollutant loadings on receiving waters. The most common stormwater service fee rate
structures are based on the amount of impervious area on a lot (roofs, paved areas,
etc.). Impervious coverage increases the proportion of rainfall that runs off the land.
Impervious area service fee rate methodologies are used in more than two hundred
other cities and counties. Stormwater rates have also been based on the gross area of
properties and a factor that reflects the intensity of development. A few cities and
counties have incorporated both gross area and impervious area or the percentage of
imperviousness into their rate calculation.

Simplified residential rates are common. Many stormwater service fee methodologies
apply a flat-rate charge to all single-family residential properties. Service fee charges to
non-residential properties are normally higher than residential charges, reflecting the
greater runoff they typically generate. An "equivalent unit" approach is often used to
equate service fees on non-residential properties to the rate applied to residences.
Monthly residential rates typically range between $2.50 and $4.50 for a single family
home.

One of the characteristics of a service fee that sets it apart from other funding methods
is the ability to enact credits and offsets to the fees. The authority to adopt credits and
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offsets is generally encompassed by the basic ratemaking powers provided to locally
elected officials. That authority includes the latitude to establish a variety of stormwater
utility service fees and appurtenant rate modifiers, such as credits and offsets, to
achieve what they believe is an equitable allocation of costs. The courts have generally
given great deference to locally elected officials in deciding what is appropriate for their
communities.

Credits are frequently included as part of a stormwater service fee rate methodology.
Credits against stormwater service charges are designed to account for the mitigative
effect of on-site controls and activities. They are usually predicated on a property
owner's continuing compliance with approved design and operating standards
established by the stormwater management agency. Credits can provide an incentive
by reducing the service fees for properties where stormwater impacts are mitigated in
some manner. Credits may also be given for activities or functions performed by other
entities like local drainage districts or individual property owners that reduce the
demands borne by the locality. Credits usually continue as long as the applicable
standards are met or the activities are provided. The courts also view credits as
evidence that a stormwater service fee is a properly designed service fee and not a tax
in disguise.

In comparison, offsets are one-time, dollar-for-dollar allowances for extraordinary
expenses that produce a public benefit. For example, if a developer has installed a
stormwater detention system that provides storage capacity in excess of that normally
required (and thereby reduces the cost of upstream regional detention or downstream
public stormwater conveyance systems), a one-time offset against a service fee might
be granted for the additional incremental capital expense of providing excess capacity.
Another, perhaps simpler, way to accomplish the same objective is for the local
government to simply buy excess detention capacity from developers by the cubic foot.
Once on-site detention is required and a given amount of detention must be built for a
site, the incremental cost of each additional cubic foot of capacity is relatively low.

Offsets should be a matter of consistent policy and not special case treatment. They
are not normally conditional or based on continuing compliance with operating
standards, as are credits. However, offsets are rarely provided for in stormwater
service fee rate methodologies.

The revenue generated by a stormwater service fee is a function of the design of the
rate structure and the make up of the community. Based on the experiences of
comparable communities, a typical rate structure might be expected to generate
between $20 and $40 per gross acre annually for each $1 per month billed to
residential properties. Thus, an annual revenue requirement of $100 per acre would
likely require a monthly residential service charge between $2.50 and $5.00. More
detailed analysis is necessary to determine how much revenue would be generated per
acre in James City County under a specific rate methodology.
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A stormwater service fee can be coordinated or even blended with other funding
methods. Revenue from service fees and other types of fees examined in this paper
(and even allocations of General Fund resources) can be blended to tailor the
distribution of costs as the Board of Supervisors sees fit. Equity of funding can be
enhanced through the service fee rate design process. For example, stormwater
service fees may be applied to non-taxable (public) as well as privately owned
properties. Taxable (private) properties would thus be relieved of a portion of the cost
of stormwater management. Adjustments can be made in a rate methodology to
account for special circumstances. Credits can be given against stormwater service
fees to encourage and reward responsible stormwater management, such as on-site
detention of runoff, and to compensate for activities performed by the property owners
that are beneficial to the County’s stormwater management program.

The stability of revenue from a stormwater service fee ensures that long-range
scheduling of capital improvements and operations can be done with reasonable
assurance that funding will be available. Dedicated funding that cannot be diverted to
other uses also encourages stewardship of the resources.

Another potential advantage a stormwater service fee offers a community is the ability
to free up General Fund resources. Shifting financial responsibility for stormwater
management to a stormwater utility and instituting a stormwater service fee to fund all
or a portion of the stormwater management costs may, based on financing decisions
made by the utility, make more General Fund resources available for other needs.

The biggest potential disadvantages of a stormwater service fee are its high visibility
and the cost of development and implementation. Regardless of technical distinctions
between "taxes", "exaction", "assessments", and "service charges”, any form of
government funding will be viewed by a majority of citizens and property owners as a
“tax" and will thus be potentially unpopular.

Advantages of a stormwater utility user fee include:

e it offers the County extraordinary flexibility to design a rate methodology to attain
an equitable distribution of the costs across the community;

o adoption of a stormwater utility as an enterprise fund or special revenue fund
accounting unit and use of a service fee as its primary funding source creates a
dedicated account and source of funding that cannot be diverted to other uses;

o a dedicated service fee could relieve the need for future increases in property
taxes or development fees to support stormwater management;

e service fee design practices can selectively allocate costs through the service
charge, so that (for example) different parts of the County could pay different
amounts based on differing levels of service they are provided; and

e secondary funding methods could be incorporated easily.
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Disadvantages of the stormwater utility fee option include:

» there will be some cost incurred to set up and operate a stormwater user fee
methodology, though the exact amount is not known at this time:

* The level of demand for stormwater services would likely increase more with this
method because of the perception that the property owner is paying for a “new”
service implied by the new bill (or a new line item on another bill);

e although in legal terms the fee would be a service charge like water and
wastewater fees, it may be perceived as a new “tax” by residents and property
owners and thus be as unpopular as a property tax increase.

General Obligation and Revenue Bonding

Virginia statutes (Code of Virginia §15.2-2114) authorize the use of general obligation
bonds or revenue bonds by local governments to finance capital improvements to
infrastructure and equipment for stormwater control programs. Bonds are not a
revenue source, but simply a method of borrowing. They are most commonly used to
pay for major capital improvements and acquisition of other costly capital assets such
as land and major equipment. Capital improvements can also be funded through
annual budget appropriations, but annual revenues are often not sufficient to pay for
major capital investments.

The chief advantage of bonding is that it allows construction of major improvements to
be expedited in advance of what can be funded from annual budget resources by
spreading the cost over time. In the case of stormwater management, expediting a
capital project by several years through bonding may resuit in significant public and
private savings if flooding, other damaging impacts, and inflation of land acquisition and
construction costs are avoided. The major disadvantage of bonding is that it is
essentially a loan that incurs ‘an interest expense, which increases the cost of capital
projects, land acquisition, etc.

Two types of bonding are available to cities and counties, revenue bonding and general
obligation bonding. General obligation bonding incurs a debt that has first standing with
regard to public assets and is backed by the "full faith and credit" of the issuing agency.
General Obligation bonds usually require a public referendum or other type of local
review or approval. All revenues, including various taxes, may be used to service a
general obligation debt. Revenue bonding is supported and ensured solely by
revenues such as service fees. Creation of a separate source of revenue that is
earmarked specifically for stormwater management (e.g., a stormwater service fee)
would allow the County to sell revenue bonds to pay for capital improvements if market
acceptance was attained. However, revenue bonding would not be backed by the
County’s full faith and credit, and would likely incur a slightly higher interest rate in the
bond market.
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Generally speaking, bonds are not intended for use as a funding mechanism for day-to-
day operations. However, some costs can be viewed either as a capital or operating
expense. The lack of a clear distinction between remedial repairs and new construction
for example, results in bonding sometimes being used for major repairs that might also’
be considered an operating expense. Given the stormwater priorities facing the county
the most appropriate use of revenue bonding would be for capital construction and,
acquisition of land and easements. The deteriorating condition of many local streams
and structures suggests bonding also might be justified for stopgap remedial work.

mw.

Special Service Fees

The County has been performing special services associated with stormwater
management for many years. For example, development projects have been reviewed
to ensure that stormwater system controls are appropriate. Although there is no
specific statutory authority for special service fees for stormwater management plan
review and inspections, they could reasonably be included under the scope of a
stormwater service fee rate methodology since they are clearly fees for special
services.
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The rationale for including such fees in a rate methodology is based on the “origin of
demand for service” concept, in which costs are apportioned only among those whose
needs require the service. Not all “service” provided by a stormwater management
program is uniformly provided throughout a community. Some services, such as plan
review and inspection, are provided only to a specific clientele. Instead of distributing
the cost of such services among all service fee ratepayers, special service fees can be
adopted which apply only to the parties who are served.

Fees of this type are often incidental to the performance of specific regulatory activities
by the local jurisdiction; functions that are intended to protect the public health, safety,
and welfare. Some of the regulatory activities may be mandated by federal and/or state

- requirements or as conditions of NPDES stormwater discharge or other permits. In
other cases they are simply intended as a cost recovery mechanism that assigns the
expense to a specific individual or group that is served. For example, special fees
might be used to pay for periodic inspections of on-site stormwater systems.
Experience has demonstrated that on-site stormwater detention systems tend to

: deteriorate rapidly after about five years. Maintenance is sometimes deferred, or
j alterations may be intentionally or unintentionally made to the facilities, compromising
! their functionality. Annual or biannual inspections may be necessary to ensure that on-
site systems are properly cared for and not altered from their approved design. The

cost of such inspections can be assigned to the specific property owners through
special inspection fees, thus relieving the general service fee ratepayers of that cost of

service.

In the County, separate fees for stormwater system plan‘ review and inspection would
provide only a small additional amount of revenue, but would enhance the equity of the

]
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cost distribution by removing the costs from service charge ratepayers and isolating
them to those who require these services. Adoption of special fees to recover the costs
of such functions would require that other fees associated with the same reviews or
inspections also are evaluated to ensure that developers are not being charged twice
for the same services. This could require adjustments in other fee schedules, and
_accounﬁing changes to ensure that the special fees for stormwater plan review,
Inspections, etc. are allocated to a stormwater enterprise or special revenue fund.

System Development Charges

System development charges are also known as capital recovery charges, capital
facilities fees, utility expansion charges, and by other titles. They are frequently
incorporated into stormwater and other service fee rate structures.

These capitalization charges differ from impact fees. They are usually designed to
recover a fair share of the previous public investment in excess infrastructure capacity
from a developer who makes use of the additional system capacity. In most cases, the
excess capacity has been provided in anticipation of development projects subject to
the capitalization charge. This is usually a more economical and prudent long-term
system development policy than attempting to increase service capacity to meet the
demands of growth on a case-by-case basis. In contrast, impact fees are intended to
maintain adequate service levels in the face of new development.

There are several ways of structuring and calculating capitalization charges, including
the growth-related cost allocation method, the system buy-in approach, the marginal
incremental cost approach, and the value of service methodology. They differ from in-
lieu-of-construction fees and impact fees primarily in terms of: 1) fundamental purpose
of the charges; 2) their relationship to the point in time when improvements are made
versus when the charges are collected; and 3) their relationship to specific facilities
which are funded through service charges. In most cases, system development
charges are related solely to capital costs, as opposed to operating expenses, although
some justification may exist in certain circumstances for incorporating long-term
operating expense associated with system capacity into a capitalization charge.

System development charges basically provide a mechanism whereby developers
participate in paying for excess capacity that was previously built into a public system in
anticipation of their needs. In effect, a system development charge allows a deferral of
participation in the capital cost of a facility until a property is developed and makes use
of the provisional capacity. The use of such fees for stormwater management capital
costs is clearly appropriate since most drainage systems in developing communities are
consciously designed to provide excess capacity to accommodate future development
in an economical manner.

methodology employed. Most stormwater service fees are based on impervious area.
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The obvious result is that only developed properties are charged a service fee.
Undeveloped properties do not have impervious area and therefore are not charged.
However, capital facilities being funded by the service fee will normally be designed with
future conditions in mind, including the impact of growth. This results in excess
capacity being built into the system and paid for solely by currently developed
properties under an impervious area methodology. A capitalization charge is adopted
as a recapture mechanism to ensure a fair and reasonable allocation of the capital
costs among all properties using the facilities over time. The calculation of a
capitalization charge may also include a system depreciation factor so that a
development built near the end of the useful life of a system pays only for the portion of
the life cycle when it is using the capacity provided.

Some communities have adopted service fee rate methodologies which bill
undeveloped as well as developed properties. This is most common when extensive
major capital improvements to the systems are being funded and built and it is
desirable to spread the cost as widely as possible.

Special Assessments

For decades capital improvements to stormwater drainage systems in many United
States communities were commonly funded through special assessments upon
benefited properties. This approach evolved from historic English ditch law concepts
originally conceived to pay for drainage of farmlands. The ditch law assessment
concept was transferred to the United States from England along with many other local
government funding practices. The assessment concept was predicated on allocating
drainage costs to the farmers in proportion to the direct and special benefits they
individually derived in the form of increased crop yields and grazing use. This led to
assessment methodologies that were associated with the value of the enhanced use of
the land rather than the demands placed on the drainage systems. In time the ditch law
concept was translated into “special assessment district” funding, and was eventually
applied to many other capital improvements needs.

Special assessments are typically used solely for capital projects. In many cases
bonds are issued to pay the cost initially, with special assessments being used to pay
all or a portion of the debt service on the bonds. Assessments are often levied over a
ten to fifteen year period, with the annual payments due and payable along with ad
valorem property taxes. Special assessments can also be utilized by enterprise fund
accounts to localize the costs of certain capital investments.

Special assessment funding has some inherent shortcomings when applied to
stormwater drainage systems in an urban setting. These have become increasingly
evident in recent years as many cities and counties struggled to correct drainage
system deficiencies. The chief drawback of the traditional special assessment
methodology is that the distribution of costs must be proportionate with the direct and
special benefit accruing to each property being assessed. The benefit must be
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definable, measurable in some economic manner, and available to the property being
assessed within a practical timeframe. General benefits accruing to all properties as a
result of a stormwater improvement cannot be used to justify a special assessment, for
example better access and mobility along roads that are not frequently flooded.

The emerging “watershed” orientation to water resource management accentuates the
limitations associated with special assessments. Increasing local government role in
stormwater quality management has further eroded the usefulness of special
assessment funding.Demonstrating the direct and special benefit of stormwater quality
management to individual properties is extremely difficult. The pressure to identify new
funding methods has increased, as assessments have become less and less suitable
for stormwater management programs and projects in recent years, contributing to the
emergence of stormwater service fee funding.

As a result special assessments for drainage are most workable in a very localized
application, for example improving a ditch or channel that directly serves a few
properties or a relatively small area. Special assessments are less suitable for capital
projects that serve a wide area, and are wholly unsuited to facilities providing a general
service (or benefit) to the community at large. Because of what must be done to
effectively manage stormwater quantity and quality in James City County is not directly
and specifically beneficial to individual properties, assessments are not workable as the
prime source of funding for the stormwater management program priorities identified
during this project.

The desire to localize some capital costs can be satisfied in other ways. For example, a
special service fee can be adopted under a utility instead of a special assessment to
isolate certain costs to a limited number of properties or persons served by a specific
capital improvement or program activity. A special service fee is much more flexible
than an assessment, can be applied to large areas as well as small, and does not have
to meet the more rigorous tests applicable.to direct and special benefit allocations.
Instead, a special service fee adopted under the umbrella of general ratemaking
practices must adhere to the standards generally applied to service fees. The rate
methodology for a special service fee must be fair and reasonable, and the resulting
fees to individual persons or properties must bear a substantial relationship to the cost
of the facilities or services, but it need not consider direct and special benefit.

Pro Rata Shares or Impact Fees

Impact fees have been associated with a variety of public infrastructure components
across the United States. They are often popular with existing residents who wish to
see developers pay the entire cost of new capital facilities. Naturally, they are just as
often highly unpopular with developers.

Impact fees are typically limited to situations in which the impact of new development
on existing infrastructure systems is: 1) measurable and certain; 2) of definable
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_geographic or systemic extent; and 3) quantifiable in terms of the incremental capital
investment that will be required to maintain (not attain) an adequate service level.
Impact fee revenues must also be earmarked for specific projects or uses, must be
expended relatively quickly, and, if not spent for the stated purpose, must be returned
to the developer.

o

gl Even though a good deal of development is taking place in the County, most of it
cannot be reliably shown to demand additional service capacity exceeding that which
would be provided by an adequate stormwater system if one was in place. The County
simply does not have the engineering analyses and master plans to support such a
position Countywide. An impact fee would therefore generate minimal revenue and
place burdensome administrative demands on the County to manage and track the use
of the funds.

By nature, impact fees are most appropriate in areas that are undergoing significant
development. Under the Code of Virginia (§ 15.2-2243), an equivalent funding
mechanism is defined as pro rata shares. The Virginia enabling legislation specifically
includes drainage work for the protection of water quality as one of the permissible
uses.

In-lieu-of-construction Fees

In-lieu-of-construction fees could conceivably be adopted under home rule authority as
one element of a comprehensive stormwater service fee rate methodology. In-lieu-of-
construction fees are typically a substitute for requiring on-site solutions even though an
on-site system would work. For example, the impact of a shopping center on
stormwater runoff could be solved by requiring an on-site detention system or by
building an off-site regional facility that is paid for in part through in-lieu-of-construction

l fees. ‘

The need for in-lieu-of-construction fees for stormwater management stems from

*. problems local governments have incurred as a result of requiring on-site detention
systems on numerous residential subdivisions and commercial properties. Detention
- systems store stormwater runoff during the peak of a storm event and slowly release it
' afterward. In some applications they have also been shown to reduce the discharge of

pollutants by allowing some settling of suspended solids to take place. However, on-
site detention requirements result in small and relatively inefficient systems on private

. properties. Such systems tend to deteriorate rather quickly and can be easily modified
or even eliminated by property owners. A proliferation of small detention facilities

. quickly creates an inspection and enforcement problem. Fewer large systems serving
many properties would be more reliable and efficient, but on-site detention involves a
private developer paying for the facility whereas the general public usually pays for

I regional systems.

|
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An in-lieu-of-construction fee may offer a practical option that would be preferable to
both developers and the County if widespread regional detention systems become an
element of the long-term stormwater management plan. Developers would simply pay
a fee in-lieu of building an on-site system if off-site impacts on properties immediately
downstream could be avoided.

The major advantage of in-lieu-of-construction fees is that the County (and thus its
taxpayers and/or service fee ratepayers) would not solely bear the capital expense for
regional detention and other systems to mitigate the runoff impact created by private
development projects. Developers would be required to financially participate in
solutions to the impact of their projects, and the long-term regulatory problems of
numerous on-site detention systems would be avoided.

The most important disadvantage of in-lieu-of-construction fees is that they rarely
generate sufficient revenue to fund construction of regional detention facilities or to
enlarge conveyance systems. This dictates that other revenues be used to supplement
the fees to build regional facilities, in a timely manner, so the taxpayers or ratepayers
are burdened with the up-front cost. It is also necessary that well-refined capital
improvement plans be available from which the cost of the necessary regional
improvements can be determined as the basis for setting in-lieu-of-construction fees.

Given the status of watershed master planning in the County, immediate
implementation of an in-lieu-of-construction fee is not practical. Further consideration
of an in-lieu-of-construction fee should be deferred until a capital improvement strategy
has been adopted for a majority of the county, with completion of special planning
studies that identify opportunities for substituting regional facilities for on-site detention
requirements and detail their anticipated cost.

Federal and State Funding

The County has the necessary authority to make use of Federal and State government
grants and loans that might be available to help support its stormwater management
program. The only action needed is for the County Administrator to apply for and
accept various grants and loans. However, there are few federal and state funding
mechanisms for local stormwater management programs. Federal involvement in
stormwater management (other than regulatory programs) is typically limited to advisory
assistance, cooperative programs like those provided by the United States Geological
Survey and the Federal Emergency Management Agency’s emergency response
assistance following devastating floods. As investment in watershed planning and
capital improvements increases, and as stormwater quality management pursuant to
the NPDES permit advances, state and federal agencies may be more practical
sources of support for special purposes and projects, such as the Chesapeake Bay
watershed improvements underway in Virginia.
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CONCLUSIONS

This feasibility assessment indicates that a stormwater service fee offers more flexible,
stable, and equitable long-term stormwater management funding for the county than
any other option. Clearly, a service fee has several significant advantages over other
funding options. It is highly flexible, offers the prospect of stable funding over time,
allows restrictive dedication of the revenues to stormwater management only, and
enables elected officials to craft an equitable distribution of costs through a service fee
rate design. A service fee rate structure can allocate costs based on the demands
placed on the systems and programs instead of property value or other factors
unrelated to stormwater service needs. Service fee revenues can be blended with
revenues from other sources to enhance both the equity and adequacy of funding.

Regardless of the institutional mechanism employed to implement a service fee, it is the
only approach that appears to be capable of generating sufficient revenue to meet the
program priorities consistently over many years. However, whether a service fee is
feasible involves other considerations. A stormwater service fee will be feasible in
James City County only if it: 1) results in a technically equitable allocation of costs that
is understandable to the general public; 2) ensures that the revenue is dedicated solely
and specifically to stormwater management; and, 3) is packaged and presented to the
community in a way that makes sense.

Flexibility is particularly important in the County's situation. The stormwater
management needs will change dramatically over the next few years, and the ability for
funding to change with needs is critically important. The County made need to take
over maintenance of new facilities, and water quality mandates will come into play in
2003 under an NPDES permit. A service fee rate methodology can be periodically
adjusted in concert with major transitions in programs and priorities. Other funding
methods can be blended with a service fee, either as part of a rate structure or
independently. Other funding methods differ «in their suitability for capital, operating,
regulatory, and other types of costs, whereas stormwater service fees can be used for
virtually any operating, non-operating, or capital expense. The revenue stream created
by a service fee may also allow revenue bonding for major capital investments,
enabling the county to expedite major improvements to the stormwater program without
encumbering its general obligation bonding capacity.

The General Fund, with revenue generated by a variety of taxes and other
mechanisms, clearly has sufficient total revenue capacity. However, it must also
support numerous other services that do not lend themselves to utility funding, for
example school funding and public safety services. Service fee funding, based on
financing decisions, could relieve the demands stormwater management places on the

General Fund.

Under a dedicated, enterprise fund, a service fee also allows earmarking of revenues
strictly for stormwater management, thus improving accountability. Money not spent in
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one fiscal year carries over into the following year and cannot be diverted to other uses.
This encourages stewardship of the financial resources.

The major disadvantages of a service fee are that it costs money to implement and that
new fees have the potential to be politically unpopular. The cost of fully implementing a
service fee is expected to be in the $200,000 to $400,000 range (beyond completion of
the current feasibility analysis). Political acceptance is more difficult to forecast. Public
reaction to stormwater service fees elsewhere has ranged from very positive to very
negative. A program and funding strategy that offers a realistic prospect of protecting
valuable resources will have to be communicated convincingly to gain public support.

If the County chooses to establish a stormwater service fee it will have to address both
institutional and funding issues. One or more ordinances will have to be drafted and
adopted. The experiences of other cities and counties suggest that an intensive public
information effort should be conducted to explain the stormwater service fee concept to
the community.

A dedicated stormwater fund could be in place as early as December 2003, as an
independent enterprise fund. The schedule would depend on many decisions yet to be
made, including service fee rate design. By fiscal year 2005, a stormwater service fee
could assume some stormwater management costs. [t could also reduce General Fund
appropriations for stormwater management, depending on how the Board of
Supervisors might choose to meld service fee and other revenues to pay for stormwater
management. In the interim, an interfund loan could be made to the stormwater
enterprise fund, with repayment from future service fee revenues. Repayment would
depend upon revenues, expenses, and repayment schedule.

RECOMMENDATION

it is recommended that the County initiate the implementation of a stormwater utility by
adopting an ordinance to establish the enterprise fund. This should be done as soon as
possible to provide the County with the greatest flexibility in funding the cost of service,
program development and rate analysis needed to establish the rate structure and fees.
The funding for this work can be borrowed from the General Fund and repaid through
the collection of service fees. In addition, it establishes the utility as a viable entity that
can borrow monies and own assets.

¥
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