THIS DEED IS EXEMPT FROM TAXATION UNDER VIRGINIA CODE §§58.1-811 (A)(3)
AND 58.1-811(C)(4)

JCC TAX ID NOS.: 1230100022, 1230100021, and 1230100022A

CONSIDERATION: $10.00
INDEX UNDER:

COUNTY OF JAMES CITY, and
ELWOOD H. PERRY, JR., and
SHARON W. PERRY

AMENDED
DEED OF CONSERVATION AND OPEN-SPACE 'EASEMENT

THIS AMENDED DEED OF CONSERVATION AND OPEN-SPACE *EASEMENT;
made—this—l%‘%ay—ef—Deeember—f the “Easement”), dated as of October 2 ffecti
as of July 26," 2006, by and between ELWOOD H. PERRY, #°JR°. and SHARON W. PERRY
HUSBAND AND WIFE, whose address is 2875 Forge Road in James City County, Virginia,
(jointly and severally, the 2"“®Grantors=*»'%) and the COUNTY OF JAMES CITY, VIRGINIA,
a political subdivision of the Commonwealth of Virginia (the “**«“County=**»' or the
#1516 rantee™718) whose address is 101-C Mounts Bay Road, Williamsburg, Virginia 23185.

WITNESSETH:

WHEREAS, the-Grantorsconveyed-°a Deed of Conservation Easement t6°°among?* the
Grantee®parties® dated July 26, 2006, ard*'wa iously execut livered, and duly®
recorded on July 27, 2006, 26|n the Clerk’s 27Offlce of the Clerk-of-the-"Circuit Court for-the-Gity

of Williamsburg-and-County-of James City County *as Documents-Neo-
060018317 Instrument Number 060018317 (the “July 26, 2006 Easement”), which Deed of

Conservation Easement was subseguentlg amended by Amended Deed of Conservation
N N N D N N

in the Clerk’s Ofﬁce of the Clrcult Court of James Clt¥ Countg as Instrument Number
060030931 (the “December 13, 2006 Easement”) (collectively, the Julv 26, 2006 Easement and

the December 10, 2006 Easement are referred to as the “Original Easement”)"; and
WHEREAS, pa#ag#&ph—l@@}eﬁlcmgeedre#@ensep\mren% he Original® Easement

permits the sa

and35)g Jriginal Easement to be amended by_ Vlrtue of §ect10n 10 Q. of the g;rlgmal Easement2

and’

HEREAS, the Grantors and Grantee believed and intended that the Original



Easement complied with the requirements of Section 170(h) of the Internal Revenue Code of

1986, as amended (“Code”), and applicable Treasury Regulations issued thereunder
s bl

“Regulations™): and

HEREA ursuant to Section 10.Q of the Original Easement the Grantors and
Grantee desire to supplement the Original Easement to clarify its compliance with the

requirements of Section 170(h) of the Code and Regulations and to reflect the actual

intentions of the parties; and

WHEREAS, the parties have mutually agreed upon certain amendments to the
Gense#vatien—Easement—whmh—a#e—set—feFm-heFem °to the execution, delivery and recording of

this Easement, with*® the consent of James City County being evidenced by Resolution adopted
December 12, 2006™ ,2007*; and

WHEREAS, Grantors are the owners in fee simple of the*certain** property located in
James Clty County, Virginia, thatis-described-onExhibit A"*

hereof'®_*"together with-and-in-addition-to-the-property-identified-as®referred to as:*

(i)°° JCC Real Estate Tax Map No. 1230100022A-alse-known-as-2875-Forge-Road
(colectivelythe "Property™>! (2875 Forge Road),”

(ii) JCC Real Estate Tax Map No. 1230100022 (2945 Forge Road), and>

(iii) JCC Real Estate Tax Map No. 1230100021 (2925 Forge Road),™

each as shown among the land records of the County, comprising approximately 90.87 acres,

more or less, all as more particularly described in Section 3 of this Easement and on “Exhibit

A”> attached hereto and made a part hereof> (collectively, the “Property”°"); and

WHEREAS, Grantee is a governmental agency and a “qualified organization” and
“eligible donee” under Section 170(h of the Internal Revenue Code of 1986, as amended

(and corresponding provisions of any subsequent tax laws)(IRC) and Treasury Regulation

1.170A-14(c)(1), and is willing to accept a perpetual conservation and open-space easement
over the Property as herein set forth; and

WHEREAS, under the County****®’s Purchase of Development Rights Program, codified in
Chapter 16A of the James City County Code, as amended (the “*'«®County Code=®*»®%) (the
1265«5pDR Program=°"»%%), the County is authorized to acquire and accept open-space easements
and *conservation easements over qualifying properties in order to accomplish the purposes of the
PDR Program and the Open-Space Land Act (Section 10.1-1700 et seq. of the Code of Virginia,
1950, as amended (the “"*“"'Virginia Code“"*?"); and

HEREAS, this Easement meets the purposes of Section 16A of the County Code, to
include, but not in any way be limited to:



75

-

Establishing more and preserving open-space and the rural character
of the ggoungf

77Preserving farm and forest land;78

7gggonserving and protecting water resources and environmentally

sensitive lands, waters and other natural resources:

[

(e

81Assisting in shaping the character and direction of the development of
the communitg;82

=

& Improving the quality of life for the inhabitants of the County; and®

85Promoting recreation and tourism through the preservation of scenic

and historical resources; and

=

2

WHEREAS, the Grantors have voluntarily agreed to have the Property be subject to the
terms of this Amended Deed of Conservation and Open-Space ¥’ Easement (the “Conservation
88«89Easement=®%h): and

WHEREAS, the Conservation- > Easement is granted pursuant to and in
compliance with the County Code (including sections 16A-4, 16A-5, 16A-6, 16A-7
16A-8 and 16A-9) and the Virginia Code, and™ is granted exclusively for conservation

purposes; and

WHEREAS, the County:***®s acceptance of the-Censervation”® Easement identified
herein furthers the purposes of the PDR Program in that such acceptance, among other things,
assures that James City County:*">%s resources are protected and efficiently used, establishes and
preserves open space, and furthers the goals of the James City County Comprehensive Plan to
protect James City County***%s natural, scenic and historic resources, promotes the

continuation of a viable agricultural and forestal industry and resource base ™, and protects
h 102,1 3 d

the gualltg of James Clt¥ County s surface water and groundwater resources, an

WHEREAS, the County acknowledges that the procedures set forth in the County’s
. . " d

ode, in Section 16A-12, have been followed with respect to this Easement; an

HEREA hapter 461 of the Acts of 1966, codified in Chapter 17, Title 10.1 10.1-

1700 through 10.1-1705 of the Code of Virginia, as amended (the “Open-Space Land Act”),
declares that the preservation of open-space land serves a public purpose by curbing urban
sprawl, preventing the spread of urban blight and deterioration and encouraging more
economic and desirable urban development, helping provide or preserve necessary park,
recreational, historic and scenic areas, and conserving land and other natural resources, and
authorizes the acquisition of interests in real property, including easements in gross, as a



. 1
means of preserving open-space land; and 06

WHEREAS, pursuant to Sections 10.1-1700 and 10.1-1703 of the Open-Space Land Act,
the purposes of this Easement include retaining and protecting open-space and natural
resource values of the Property, and the limitation on division, residential construction and
commercial and industrial uses contained herein ensures that the Property will remain

perpetually available for agriculture, livestock production, forest or open-space use, all as

more particularly set forth below; and

WHEREAS, Chapter 525 of the Acts of 1966, Chapter 18, Title 10.1, §§10.1-1800
through 10.1-1804 of the Code of Virginia, declares it to be the public policy of the
Commonwealth to encourage preservation of open-space land and authorizes the Virginia
Outdoors Foundation to hold real property or any estate or interest therein for the purpose of

preserving the naturalE scenic, historic, scientific, open-space and recreational lands of the

Commonwealth; and

WHEREAS, this Easement is granted “exclusively for conservation purposes” under
IRC §170(h)1 because it effects “the preservation of open space (including farmland and

forest land)” under IRC 170(h)(4)(A)(ii). Specifically, the preservation of open space on the
Property is pursuant to clearly delineated state and local governmental conservation policies

and will yield a significant public benefit; and

HEREAS, the easement granted herein is made in compliance with the applicable
Qrowswns of the Vlrglnla Open Sgace Land Act, referenced above, in comgllance with the

1986, as amended (“IRC”), this said easement being:

A. A qualified real property interest, to a qualified

organization (the County), and given exclusively for conservation

urposes (Section 170(h)(1)(A), (B), and of the IRC, and

B. For a legally valid conservation purpose and to yield a

significant public benefit as set forth in Section 170(h)(A)(4)(ii)I) and

{I); and

WHEREAS, this open space easement in gross constitutes a restriction granted in
perpetuity on the use which may be made of the Property, and is in furtherance of, consistent

with and pursuant to the clearly delineated federal, regional, state and local governmental

conservation policies, as set forth in:

Land conservation policies of the Commonwealth of Virginia as set forth in;'**




it is the Commonwealth’s policy to protect its atmosphere, lands and waters from

pollution, impairment, or destruction, for the benefit, enjoyment, and general welfare
of the people of the Commonwealth; and

b. The Virginia Open Space Land Act of 1966, Chapter 461 of the 1966
Acts of the Assembl hapter 17, Title 10.1 10.1-1700 through 10.1-1705 of the
Code of Virginia, as amended), which declares that the preservation of open space
land serves a public purpose by promoting the health and welfare of the citizens of the
Commonwealth by curbing urban sprawl and encouraging more desirable and

economical development of natural resources, and authorizes the use of easements in

gross to maintain the character of open space land; and

Chapter 525 of the Acts of 1966, Chapter 18, Title 10.1 10.1-—1800

C.
through 10.1-1804 of the Code of Virginia, which declares it to be the gublic policy of

the Commonwealth to encourage preservation of open space land; and

d. The Virginia Conservation Easement Act referenced above, Chapter
10.1, Title 10.1, §§1009 through 1016 of the Code of Virginia, which provides for
convevances of perpetual “conservation easements” to private charitable conservation
organizations qualifying as “holders”, as defined therein, for purposes which include
retaining or protecting natural or open space values of real property, assuring its
availability for agricultural, forestal, recreational, or open space use, protecting

natural resources, maintaining or enhancing air or water quality, or preserving the

historical, architectural or archaeological aspects of real property; and

e. The Virginia Land Conservation Incentlves Act of 1999! Chapter 3 of

existing land conservation programs to further encourage the preservation and
sustainability of the Commonwealth’s unique natural resources, wildlife habitats,
open spaces and forest resources by providing an income tax credit for donors of
interests in land for conservation purposes to encourage the preservation and

sustainability of Virginia’s unique natural resources, wildlife habitats, open spaces,

and forested resources; and

f. Cha ter 32 Artlcle 4, of Title 58.1 58. 1-3229 through 58.1-3244 of

assessments for real estate devoted to agricultural, forestal, horticultural and open

space use; and

Space Land Preservation Trust Fund enabling the Vlrglnla Outdoors Foundation to
rovide grants to assist persons conveving open-space and conservation easements:




121
and

h. The Virginia122 Agricultural and Forestal 123pistricts Act, Chapter 43 of

Title 15.2, §§15.2-4300 through 15.2-4314 of the Code of Virginia, which encourages
the conservation, protection, development and improvement of agricultural and
forestal lands for the production of food and other agricultural and forestal products
and as valued natural and ecological resources which provide essential open spaces
for clean air sheds, watershed protection, wildlife habitat, as well as for aesthetic

Qurgoses and as an economic and environmental resource of major importance;

and

i The United States Farmland Protection Policy Act, P.L. 97-98, 7
A. Sub Section 4201, the purpose of which is to “minimize the extent to which

Federal Programs and policies contribute to the unnecessary and irreversible
conversion of farmland to nonagricultural uses and to assure that Federal Programs
are administered in a manner that, to the extent practicable, will be compatible with

State, unit of local )government and private programs and policies to protect

farmland”; and

i The Chesapeake Bay Preservation Act, Chapter 21 of Title 10.1, §§
10.1-2100 through 2116 of the Code of Virginia, which promotes state and local
measures to protect the public interest in the Chesapeake Bay and its tributaries.
Subsequently, the Chesapeake Bay Local Assistance Board adopted regulations
concerning the use and development of certain lands in Virginia called Chesapeake
Bay Preservation Areas which, if improperly developed, may result in substantial

damage to water quality of the Chesapeake bay and its tributaries, such as the

Potomac and Rappahannock River and their tributaries; and

k. The draft 2007 Virginia Outdoors Plan (“VOP”), discussing the

Hampton Roads Planning District, which includes all of James City Countgi notes for
the district that “|g]leneral recommendations for land conservation include:

o All localities should continue to promote the conservation and
preservation of open space through land acquisition, open-space and
conservation easements, stewardship agreements, the development of
agricultural and forestal districts, the outright purchase of land or any of the

many open space protection strategies presented in Chapter 3, Land

Conservation.

e As population growth accelerates development pressure, land
conservation and sound land-use decision-making must become prominent
considerations in all land-planning efforts. Localities, state agencies, and
private organizations must make deliberate decisions about how to focus and
prioritize their land conservation efforts. To do so, they must develop a method



of targeting conservation efforts, using green infrastructure land planning
techmgues2 geographic information sgstems, local comgrehenswe plans, and

Assessment. P, Ch. X, PD 23

age 4; and

a. the James City County 2003 Comprehensive Plan (“Plan”), to which
Plan the restrictions set forth in this deed conform and which contains the following

statements of concern:

° “The County continues to experience significant development

pressures, mostly due to its location between two major metropolitan areas
and its growing attraction as a retirement community and tourist destination.
These circumstances result in considerable environmental concerns, including
decreasing water supply and quality, increased soil erosion and stormwater
runoff, loss of scenic vistas, destruction of wildlife habitats, deforestation, air
pollution, and loss of agricultural lands.” See Plan, page 42,

° “The 2002 forest inventory of James City County reveals that
54,150 acres of land in the County (approximately 59% of total land area) are
forested. Since 1992, this represents a decrease of 17 percent or 10.816 acres.

At present growth rates, loss of forestland is a major concern to the County.”
S

ee Plan, page 45;

and which contains the following environmental goals, strategies and

actions: ™

Goals;**®

1. Continue to maintain and improve the high level of environmental
uality in James City County.
2. Continue to protect and conserve the County’s natural resources and

environmentally sensitive lands for the use and enjoyment of future

generations.

3. Promote™® the continuation of a viable agricultural and forestal industry
and resource base—and—pmteets—th&qualwzeﬂarne&g%y—eeem%y 391405 surface
water-and-groundwaterresources—and'*!,™

4. Promote development and land use decisions that protect and
impr the water quality of the Chesapeake Bav and th i f water that

discharge into the Bay.



5. Protect the availability, quantity, and quality of all surface and

roundwater r r

6. Educate the public on County environmental programs and

initiatives.

7. Continue to create a more sustainable community by linking
environmental, social, and economic goals. A sustainable community seeks to
balance economic development, environmental resources, and social benefits
such as job training and community develo;;ment.147

trategies:

1. Utilize existing techniques and develop new regulations and non-
regulatory techniques to preserve the County’s environmental gualitg.14

2. Assure that new develogment minimizes adverse impacts on the

natural and built environment.™

3. Reduce shoreline and stream bank erosion and mitigate adverse
impacts of waterfront access on water gualit_y_.151

4. Protect nty shorelines from erosion thr ha rdinat

unified area approach that utilizes properly designed methods of vegetative or
tructural stabilization, bank regradin ach nourishment, and/or relocation

of activities to less sensitive areas using the Shoreline Stabilization Measures

for Various Erosion Rates as a guide.1

5. Protect natural (unaltered) shorelines from negative impacts of land

use activities and development (see Plan, page 65); and’

WHEREAS, the Property is located adjacent to the northern border of property
n am it nt ntaining the Little Creek Reservoir, which contain

approximately 1.800 acres, is a water supply source for the City of Newport News and James
it ntv. and is home to Little Creek Reservoir Park, a ntv park facilit n to th

public; and

WHEREAS, the Property is located within the James River watershed and the



which then subsequently discharges into the lower James River; and

WHEREAS, the Yarmouth Creek subwatershed contains extensive wetland
complexes, forested areas, and the Little Creek Reservoir; and

WHEREAS, the public has views of substantially all of the Property from the Little

reek Reservoir and from State Route 610 (Forge Road); and

WHEREAS, James City County is a rapidly developing jurisdiction located on a
peninsula midway between Norfolk and Richmond, Virginia and is part of the “Golden
Crescent” of Virginia, the name given to the area that stretches from Washington, D.C. to
Richmond and the Tidewater Region (see James City Coun reenway Master Plan dated

June 25, 2002 (“Greenway Plan”), page S); and

WHEREAS., in 1990, the “Golden Crescent” accounted for 90% of Virginia’s overall
opulation growth, and James City County experienced a 68% population growth rate

during the 1980’s, a 36% growth rate during the 1990’s, and has a projected growth rate of
3

8% from 2000 to 2010 (see Greenway Plan, page 5); and

HEREAS, the Propertyv possesses significant natural, scenic, open space, forestal

natural resource, air and water quality and recreational values the preservation of which will
benefit the citizens of James Citvy County and the Commonwealth, and the Property has not

been subject to development and in its current condition contributes to the environmental

and economic well being of James City County, Virginia; and

HEREAS, the “Conservation Values” of the Propertyv are its agricultural, forestal

scenic and natural values, and its value as open space land preserved for open space and
rural uses, as referenced under IR 170(h)(4)(A)(ii) and Treas. Reg. § 1.170A-14(d)(4) and
as more particularly described in the preceding WHEREAS paragraphs and Section 2
hereof, and as further documented in an inventory of relevant features of the Property,

oy Baseline Documentation Report,” incorporated herein by reference,
which Baseline Documentation Report is acknowledged as an accurate description of the
Property as of the date of donation of this Easement and is signed by the Grantors and the
Grantee, to be maintained on file in the offices of the Grantee, and intended to serve as an




objective, though nonexclusive, information baseline for monitoring compliance with the

terms of this Easement; and

WHEREAS, the Grantors and Grantee agree that this Easement will vield significant
ublic benefit to the citizens of James Citv County and the Commonwealth as set forth

herein; and

WHEREAS, Grantors and Grantee desire to protect in perpetuity the conservation

values of the Property as specified in Section 2 hereof by restricting the use of the Property

as set forth herein; and

WHEREAS, Grantee has determined that the restrictions on the use of the Property
set forth herein (the Restrictions) will preserve and protect in perpetuity the conservation

values of the Property, which values are reflected in Section 2 hereof:; and

WHEREAS, Grantee has determined that the Restrictions will limit use of the
Property to those uses consistent with, and not adversely affecting, the conservation values of
the Property and the governmental conservation policies furthered by the Easement, and

that the rights, uses or improvements permitted or retained by the Grantor hereunder do not
materlallg 1mQalr or destrog the Property’s scenic, conservatlon and ogen-sgace values, and

and purpose; and

WHEREAS, there is no building located on the Property that, in whole or in part, has
served as the basis for any federal or state historic rehabilitation tax credit as part of a

rehabilitation project completed within five yvears of the date of recordation of the Easement;

and

WHEREAS, the Property has not been dedicated as open space within, or as part of, a
residential subdivision or any other type of residential or commercial development, or
dedicated as open space in, or as part of, any real estate development plan, or dedicated for
the purpose of fulfilling density requirements to obtain approvals for zoning, subdivision, site
plan, or building permits, and this Easement is not being granted as part of or in connection

with any residential or commercial development of the Property or any other real property;
and
WHEREAS, the Property is not part of a parcel of land that has been the subject of a

conservation easement within the preceding eleven (11) vears; and

WHEREAS, the Grantors and Grantee have the common purpose of conserving the
above described conservation and open space values of the Property in perpetuity and the
Commonwealth of Virginia has authorized the creation of open-space easements pursuant to
the Open Space Land Act to retain or protect natural or open-space values of real property,

10



natural resources, maintaining or enhancing air or water quality, or preserving the
historical, architectural or archaeological aspects of real property, and Grantors and

Grantee wish to avail themselves of that law as well as the provisions of IRC § 170(h

concerning qualified conservation contributions and IR 2031(c) allowing an election for

special treatment of qualifving open-space and conservation easements for estate tax

purposes; and

WHEREAS, Grantee, by acceptance of this Easement, designates the Property as
property to be retained and used in perpetuity for the preservation and provision of open-

space land pursuant to the Open-Space Land Act;

NOW, THEREFORE, in con3|derat|on of the above recitals, and of 173the mutual beneﬁ%sr
"covenants a

and—suiﬁemney—ehﬁmeh—s#meby—aeknem%éged-QAhep&me&mhgrgln ang thglr agggg nce t_:y_
Grantee, the parties do hereby amend and restate the Original Easement and®’ the Grantors

rantee a conservation an n-spa asement in gr Ea mnt I, an th ri htin

perpetuity to restrict the use of.2 the Property, which is described in “Exhibit A” attached

hereto and made a part hereof ", “"“and consists of approximately 90.87 acres, more or less,

located in Stonehouse Magisterial District, James City County, Virginia, near Toano, fronting
n Forge Roa tate Route 61 Even if the Proper nsists of more than one parcel for

real estate tax or any other purpose, it shall be considered one parcel for purposes of this
:%QQZ%L%. : . 181
as

Easement, and the restrictions and covenants of this Easement " shall apply to the Property " _as

182 -
a whole.™

11831, ®*GRANT AND CONVEYANCE OF EASEMENT. The Grantors hereby grant and convey
to the Grantee and its successors and assigns, with General Warranty and the English Covenants of
Title, this Censervation-'Easement in gross over the Property, restricting in perpetuity the use of
the Property in the manner set forth in this Censervation-""°Easement.

2. PURPOSE. The conservation purpose of this Easement is to preserve land for

agricultural use, forestal use, watershed preservation, preservation of scenic open space, and
preservation of open space designated by local government and to protect the conservation
values of the Property in perpetuity by imposing the restrictions on the use of the Property set
forth herein and providing for their enforcement as provided herein. The conservation values
of the Property are its open-space and scenic values and its values as land preserved for open-
space and rural uses including agriculture, livestock production and forestry. Grantors
covenant that no acts or uses that are inconsistent with the purpose and intent of this
Easement or the Conservation Values herein protected shall be conducted on the Property.

187

21883 ¥9DESCRIPTION. The Property is shown as all or part of ;'*

11



(i) '°'2945 Forge Road, comprising-80-acres-more-orless—and-""identified as Tax
Parcel ID No. 1230100022 (the '%*«1%Branch Property=!»%),

(i) '°"2925 Forge Road, comprising-8-acres—more-orless—and-**identified as Tax Parcel
ID No. 1230100021 (the 2!%%«?®Branch Residence=?»?%) and

204;

(iii) __?°*2875 Forge Road, identified as Tax

Parcel ID No. 1230100022A (the “2*°«““®perry Property:207»*208),209

211

each as shown?'® among the land records of the County- ; all as more particularly described on
“Exhibit A” attached hereto and made a part hereof. “** The Property shall be considered to be

one parcel for the purposes of this Censervation-“""Easement, and the restrictions and covenants of
this Censervation-“**Easement shall apply to the Property as a whole except as noted._The entire

Perry Property was not ]%reviouslg subject to any conservation easement, but is hereafter

subject to this Easement.

3-%%4, 2"USES AND ACTIVITIES. In order to accomplish the purposes of the PDR Program and
the Open-Space Land Act {the-Cede-of \irginia—1950,-as-amended-Section-10-1-1700,¢et

seq-)**®and this Easement,”'® the Property shall be subject to the following restrictions:

A.  Construction, installation, location, placement of structures and improvements. There shall
be no construction, placement, or maintenance of any structure or improvements on the Property
unless the structure or improvements are either on the Property as of the date of this Censervation
220Easement or are authorized as follows:

1. Existing dwellings. The repair, expansion.’*’ maintenance, remodeling,
rebuilding or®** removal—er+elecation’® of the dwellings that exist on_the Property *"as of the
2

date of this-Conservation’> Easement is permitted, except as noted in this instrument’°Easement.
Any expansion of any dwellings that exist on the Property as of the date of this Easement may
be permitted only upon the prior written approval of the Grantee and, except for the existing
main house that has a structural footprint of approximately 5,000 square feet, shall not expand

the total structural footprint of any such dwelling in excess of 4,500 square feet without

Grantee’s prior review and written approval™'.

a. The removal of the existing dwelling on the Branch Residence shall
extinguish all development rights on this parcel in perpetuity except as allowed by this
deed”*®Easement®®. The Grantee shall have one (1) year from Juy-26-2006." the date of
execution of this Easement®" to remove, at its cost, the existing dwelling from the Branch
Residence. The parties may extend this date by mutual agreement in writing.

b. Any relocation of the existing or replacement dwelling on the Perry

Property shall not be closer than 400 linear feet to the centerline of Forge Road, as it is currently
located.

12



2. Future dwellings.
232 233 H . 234 H H
a"""a. “Placement of dwellings,if any, on the parcels identified as Lot
4%*numbers 4, 5°° and Lot5767%® on 22%«20Exhibit B2?*** »**2 attached hereto and made a part
hereof, shall be situated in substantially the same location as identified on 2243«**4Exhibit B22*° 1246

as determined by the Grantee. Bwellingsloeated®'To protect the scenic values of the Propert
L e T

no dwelling or other building shall be constructed™™ on the parcels identified as

Lot numbers™" 1, 2,727 and 3 on ““°““>"Exhibit B“shall-be?>” unless such dwelling or
building is> situated within 400 linear feet of the southern property line:>'_of such parcel and

situated in substantially the same location as identified on “Exhibit B”. “>* Placement of any

dwelling not currently shown on “>’Exhibit B2?**" shall be approved in advance by the Grantee.

b-?'p, ®*The Grantor’**Grantors®® shall be permitted to construct one
«2%6caretaker2?°"2%8 dwelling (the 2*°«?°Caretaker Dwelling“?"*2"2) upon the Property, subject
to the following restrictions:

265,266

1. The Caretaker Dwelling shall be wholly situated within a barn
or similar agricultural structure (the “2"*«?*Agricultural Structure?°»2’®). The Caretaker
Dwelling shall be oriented at the rear of the Agricultural Structure and shall not be visible
from Forge Road.

2. The Caretaker Dwelling shall be only used by a bona
fide caretaker of the Property.

3. The size of the Caretaker Dwelling shall be limited to
not more than 1000 square feet.

4. The location, color, and architectural design of the
Agricultural Structure shall be designed to complement the agricultural and rural nature of
the Forge Road corridor and shall be approved in advance in writing by the Grantee.

5—?""5, ?®The Agricultural Structure shall access Forge Road only via
the existing driveway serving the Perry Residence or the common drive serving Lot 4 and
Lot 5-*"°5 shown on “Exhibit B”.”* All other accesses to the Agricultural Structure shall be
via an unpaved road.

6-"%16. ®*The Agricultural Structure shall not be subdivided from the
Property.

C. The Grantor shall be permitted to construct one guest cottage (“Guest
Cottage”) upon the Property, subject to the following restrictions:

1. The Guest Cottage shall be wholly situated within a barn or

13



similar Agricultural Structure. The Guest Cottage shall be oriented at the rear of the
Agricultural Structure and shall not be visible from Forge Road.

2. The size of the Guest Cottage shall be limited to not more than
1000 square feet.

3. The location, color, and architectural design of the Guest
Cottage shall be designed to complement the agricultural and rural nature of the Forge Road
corridor and shall be approved in advance in writing by the Grantee.

4. The Guest Cottage shall access Forge Road only via the
existing driveway serving the Perry Residence or the common drive serving Lots 1, 2 and 3
shown on “Exhibit £?®*B”. All other accesses to the Guest Cottage shall be via an unpaved
road.

5. The Guest Cottage shall not be subdivided from the Property.

3. Roads and Utilities. Private roads and utilities to serve permitted
buildings or structures, private roads and utilities to parcels created by permitted divisions
of the Property, and roads with permeable surfaces for other permitted uses, such as
farming or forestry, may be constructed and maintained. Other public or private utilities
whose construction and maintenance Grantee determines will not impair the Property’s
conservation values may be constructed and maintained if Grantee gives its prior written
approval. Farm trails and paths that are not paved or otherwise improved shall be
permitted without limitation hereunder. The location of new roads or access ways, other

than farm trails, unpaved paths, or forest roads, shall require review and written approval
of Grantee prior to construction.

4. Additional Restrictions. To further protect the scenic and open-space
values of the Property, no dwelling or other building shall be constructed within 130 feet of
the centerline of State Route 610 (Forge Road). Anv permitted dwellings, buildings or

tructures V1s1ble from State Route 610 gForge Road) or the thtle Creek Reservoir shall be

provided that the Grantee acknowledges and agrees that any structure or dwelling situated

in substantially the same location as identified on “Exhibit B” shall be deemed to be sited to
minimize its visibility from said location(s) in satisfaction of the requirements of this

paragraph. The building height of any permitted dwelling or non-dwelling structure shall

not be more than thirty-five (35) feet, as measured from final grade to ridge of roof.

B. Types of structures. The following structures may be established on the Property
without the prior written consent of the Grantee:

1. Accessory structures t%ical and *®®incidental to the existing

structures and aHowed-additional”®'permitted”® dwellings such as outbuildings, swimming
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pools, garages, and tool sheds.

2. Farm buildings and structures_(a farm building or structure shall mean a

building or structure originally constructed and used for the activities specified in Section
4(D)(2)(b)-(e) hereof).

3. There shall be no more than a total of six (6) dwelling units situated on the
Properties, each of which shall be a single family detached dwelling unit; provided, however, that
a Caretaker Dwelling and a Guest Cottage may be situated upon the Property as limited by section
32994291 (A)(2)(b) and Section 3%%24?%3(A)(2)(c) of this Censervation->**Easement.

6-**C, ®size of structures. Excluding the Caretaker Dwelling and its attached or
adjacent barn and 29"Guest Cottage_and its attached or adjacent barn®®, each altered,

relocated, or neW principal rggiggngg dwelling, farm %ilging and farm 299Structure—

shall have a structural footprint of
not more than four thousand five hundred (4,500) square feet ane-total* without prior written

approval of the Grantee, which approval shall be limited to consideration of the impact of
the size, height and siting of the proposed structure on the Conservation Values of the
Property. Excluding the Caretaker Dwelling and its attach r adjacent barn an t

Cottage and its attached or adjacent barn, each altered, relocated, or new accessory
tructure shall have a structural footprint of not more than two thousand (2 ar

feet without prior written approval of the Grantee, which approval shall be limited to
consideration of the impact of the size, hgi%ht and siting of the proposed structure on the
conservation values of the Property. Total dwellings buildings, structures, and
impervious surfaces (excluding roads and driveways) **shall not exceed tep-{10Y**two®
percent (2%) **of the surface area of the Property, umess—pnepwmten-app#evauepargntea{e;
footprint orsurface-area-is-obtained-from-the Grantee® provided that if Grantors can
demonstrate that an increase in the collective footprint would result in increased
rotection of th nservation val rotected herein, Grantee may appr h
increase. For the purpose of this Section the collective footprint is the ground area
measured in square feet of the permitted dwellings, buildings and structures identified
herein and all other impervious surfaces, excluding roads and driveways. In the event of
division of the Property, the collective footprint of all dwellings, buildings and above-

ground structures and all other impervious surfaces on each parcel, excluding roads, shall
not ex 2% of the total area of h parcel unl therwise allocated in the instrument

of transfer or other recorded instrument

B-p, **Improvements. The following may be constructed, placed, or maintained,
provided they are consistent with this Beed-of**'Easement and the PDR Program with prior
written approval to be obtained by the Grantee: private roads, utilities and other improvements
customary and related to the use of the existing dwelling or permitted buildings and structures.

13121, B3Miscellaneous:*",**° The Grantor*®Grantors®'’ may enclose any
portion of the Property with wooden, split- rall or similar fencing with the prior written approval
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of the Grantee. Those portions of the Property not adjacent to Forge Road may be enclosed with
wire fencing. Said wire **®*fencing shall not unduly obstruct views of any part of **°the Property
from Forge Road_or Little Creek Reservoir*”’. The Grantor’*'Grantors™ shall not plant trees or

other Iandscaplng in such a manner as to block views of Let-4-depicted-on—Exhibit B"from-Forge
any part of the Property from Forge Road or Little Creek Reservoir (provided that

trees and landscaping existing as of the date of this Easement, tress and landscaping along
any drive on the Property planted at the request or approval of the Grantee, and trees

naturally growing on the Property need not be removed to afford views of the Property
from Forge Road or Little Creek Reservoir)™".

232, 3Commercial and industrial uses prohibited; description of uses not
deemed to be commercial and industrial uses. There shall be no industrial or commercial uses or
activities conducted on the Property-as-defined-by-the-County-Cede®”’, provided, however, the
following uses are NOT deemed to be commercial or industrial uses for the purposes of this
Conservation->**Easement:

a—2%, **%Single-family residential uses.

b-33p, 332 Agricultural uses, consisting of establishing, reestablishing,
maintaining or using cultivated fields, orchards or pastures in accordance with generally
accepted agricultural practices for the purpose of producing or maintaining crops, including
horticultural specialties; livestock, including all domestic and domesticated animals; and
livestock products. The processing of agricultural products is not an agricultural use, except
related processing and sale of products produced on the Property. as long as no additional
buildings are required “°°as an accessory use, and>*" with prior written approval by the
Grantee._Grantors, their heir rs, or assigns, shall conduct all agricultural

operations on the Property in a manner consistent with a conservation plan, which

includes best management practices, prepared in consultation with the local Soil and

Water District or the Natural Resources Conservation Service representative.

e->*°¢, **"The Grantors, and their successors and assigns, shall be allowed

to have and board large animals (e.g., horses and cattle) on the Property; provided, however, that
the total number of large animals boarded or otherwise held by the Grantors and their successors
and assigns on the Property shall not exceed a ratio of 1 large animal per 2 acres of pastureland
on the Property or 3 large animals per }ot**®Lot as shown on “Exhibit B”**°, whichever is
greater.

d-3%d, *'Forestal uses, consisting of reforestation, timber harvesting and
forest management activities undertaken to produce wood products and/or improve the health
and productivity of the woodland—>*? are permitted. Best Management Practi fin
by the Virginia Department of Forestry, shall be used to control erosion and grgtggt water

quality when any timber harvest or land-clearing activity is undertaken. All material
timber harvest activiti n the Property shall i a Forest Stewardshi

Management Plan approved by Grantee or the Virginia Department of Forestry. A pre-
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to Grantee for approval 45 days before beginning any material timber harvest. The
objectives of the Forest Stewardship Management Plan may include, but are not limited to,
forest health, biodiversity, timber management, wildlife habitat, scenic forest, aesthetics,
recreation, water and air quality, carbon or other mitigation banking programs, natural
area preservation, or any combination thereof. Grantee shall be notified 30 days prior to
the clearing of over 10 acres of forestland for grassland, crop land, or in association with
the construction of permitted buildings. Non-commercial de minimis harvest of trees for
trail clearing, firewood or Grantor’s domestic use, trees that pose an imminent hazard to
human health or safety, or removal of invasive species, shall not require a Forest
tewardship Management Plan. Grantors, their heirs, successors, or assigns, shall conduct

all forestal operations on the Progertg in a manner cons1stent w1th a conservatlon ]glan2

Water District or the Natural Resources Conservation Service representative. The

processing of wood products is not a forestal use, except as an accessory use with prior written
approval by**of** the Grantee

e-*%¢, *"Seasonal activities that do not permanently alter the physical
appearance of the Property that are related to and consistent with an authorized use of the
Property delineated herein—includingbut>*® and do®* not Himitedto>* diminish®*’ the sale-of

agricultural productsgrown-orraised-on°*2Conservation Values of>> the Property-ang®™
herein protected, including®” the granting of licenses to enter and use the Property for hunting
or-fishing-"" non-commercial recreational hunting or fishing, trapping, hiking, horse riding
and similar rights for private use consistent with the Conservation Values protected
herein, in accordance with local, state and federal regulations. Temporary outdoor

activities involving 100 or more people shall not exceed 7 consecutive days in any 90-day

period without prior written approval of the Grantee.

f. Uses that are subordinate and customarily accessory to a principal
use of the Property (such as, for example, a shed for a residence, a garage, a patio, a deck, etc.)
that are not expressly prohibited by this Conservation->>®Easement and are otherwise consistent
with IRC § 170(h) and its Regulations, *°the purposes of this Censervation-> Easement, the
PDR Program and the County Code.

g. Notwithstanding any other provision of this Easement, any use
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of the Property is prohibited that will destroy or significantly alter the Conservation
Values of the Property protected by this Easement. The Grantee shall approve, in writing,

any alterations, demolition, or ground-disturbing activity on or to the Progertg that may

impact cultural or natural heritage resources contained on the Property.
3. Repairs. Grantors shall have the right to maintain, remodel, rebuild

and repair permitted dwellings, structures, fences, utilities, and other improvements, and
in the event of their destruction, to reconstruct any such existing improvement with
another of similar size, function, capacity, location and material. Any new, replaced or
enlarged permitted building or structure must not be inconsistent with and must not

conflict with, diminish, impair or interfere with the purpose and intent of this Easement or
with its Conservation Values.

E. Riparian Buffer. The Grantors and Grantee acknowledge that the Property
lies adjacent to James City County property containing the Little Creek Reservoir, but
that no perennial streams, rivers or creeks are currently located on the Property. To
protect water quality, to the extent any portion of the Property lies within 100 feet of the
edge of the Little Creek Reservoir, or within 35 feet of any perennial creek or stream on

the Property, each as measured from the top of the bank, such portion of the Property
shall be maintained in forest or be Qermltted to revegetate naturallg (the “Buffer Strlg”!

any such Buffer Strip, if any, as of the date of this Easement and any maintenance or
repair thereof, and ang dams2 fencing, gate posts, or permitted signs and ang maintenance

substantial structures constructed, (b) no storage of compost, manure, fertilizers,
chemicals, machinery or equipment, (¢) no removal of trees except removal of invasive
species or removal of dead, diseased or dying trees or trees posing an imminent human
health or safety hazard, and (d) no plowing, cultivation or other earth-disturbing activity,

except as may be reasonably necessary for (i) wetland or stream bank restoration, or

er0s10n control ursuant toa overnment ermit, (ii fencm along or within the buffer

flow, (iv) creation and maintenance of foot or horse trails with unimproved surfaces, (v)
tree planting and forest management in accordance with Virginia’s Forestry Best
Management Practices for Water gg alltg Gulde2 and gvu dam constructlon to creat

Qrotect trees and other plants planted in forested buffers, and limited access points to the
Little Creek Reservoir, are permitted. Within such Buffer Strip, if any, there shall be no

grazing of livestock, however, limited designated points for livestock crossings within such
Buffer Strip, if any, are permissible. There shall be no damaging or filling of wetlands or

any existing perennial creek or stream located on the Property. Nothing contained herein

shall prohibit or prevent the %rantors from undertaking efforts to create additional

wetlands upon the Property.

F. Grantee Approvals. Grantors shall give Grantee written notice at least 60
days before beginning construction, replacement, or enlargement of any dwelling on the
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Property or of any other building, structure, road or utility for which prior review by
Grantee and/or prior written approval of Grantee is required. The Grantee shall act

promptly upon the receipt of a request for approval to review such request and grant or

deny approval.

4-**"5, ®®CONFIGURATION/SUBDIVISION OF THE PROPERTY. Within**In the event the
Property is hereafter subdivided, or lot lines are placed on the Property, then within®"° one
(1) year from the date of execution of this Censervation>'"Easement, the Grantors shall vacate the
property lines on the Perry Property and the Branch Residence. The maximum number of lots on
the Property shall be limited to no more than six (6) lots as depicted on 2«33 Exhibit B=>"*», 3"
The lots shall be configured in substantial conformance with =3"%<*""Exhibit B2*"8 *3"° provided,
however, that any of the lots may be combined to result in fewer than six (6) lots. All driveways
shall be situated in substantially the same location as shown on 28«31y hibit B23%2 2383 35

determined by the Grantee._In the event of division of the Property as provided in this Section,
permitted dwellings shall be allocated between or among the parcels in the instrument
creating the division or other recorded instrument. Grantors shall give Grantee written
notice prior to making any division of the Property. In the event of a division of the Property
as provided in this Section, the grantor making the convevance retains the right to make any
further permitted division(s) of the Property unless permitted divisions are allocated by that
grantor in the instrument creating the division or other recorded instrument. Boundary line
adjustments with adjoining parcels of land are permitted and shall not be considered

divisions of the Property, provided that Grantee is made party to the deed creating the

boundary line adjustment and at least one of the following conditions is met:

(i) The entire adjacent parcel is subject to a recorded open-space easement owned by
Grantee; or

ii) The proposed boundary line adjustment shall have been reviewed and approved in
advance by the Grantee.

5-%76, 3BILLBOARDS AND SIGNS. There shall be no display of billboards, signs or other
advertisements on or over **the Property, except signs that: (1) state solely the name of the
owners, the name of the farm, and/or the address of the Property; (2) advertise the sale or lease of
the Property; (3) advertise the sale of goods or services produced pursuant to a permitted use of
the Property; (4) give directions to visitors; er->**(5) recognize historic status or participation in
a_conservation program; (6) **'provide warnings pertaining to trespassing, hunting, dangerous

Conditionsi notices necessary for the protection of the Pro;;ertg392 and other similar such
warnings-"; or g7g temporary political signs. > No such sign shall exceed twenty-four
395 397

sixteen (16°°"°) square feet_in size
g, 3987 39 GRADING, EXCAVATION, EARTH REMOVAL, BLASTING, AND MINING.
Earth removal—exeept—femetmﬂesa#ewed4#ﬁh+n%eeﬂen%@)4oo on the Property, except in

connection with (i) wetlands or stream bank restoration pursuant to a government permit
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control plan, or (iii) as required in™" the construction of permitted "“buildings, structures,

roads and driveways, and utilities allowed pursuant to Section 4*% of this Conservation
’ - - - -4 4 - , -
EE}SE'“?'“ Eul'EIi |9||a5““g| are-pi El'"g't.ad. Fhe-exploration-for o EiE”E.IE.E“'E”E El“.d extraction-of

405

e)éea#a%iG}|C!4'!5134le\,t\,leei—lstbli40GEasement2 is prohibited. Grading, blasting or earth removal in
excess of one acre for the purposes set forth in subparagraphs (i) through (iii) above require
30 days prior notice to Grantee. Grading and excavation as required in the construction of

ermitted buildings, structures, roads and driveways, and utilities™" shall not materially alter
B L (TS, S ULV LS, TOATS ANCY LIVEVLANR, AR T IS

the topography of the Property. Best Management Practices*”, in accordance with the Virginia
Erosion and Sediment Control Law, shall be used to control erosion ™~ and protect water
quality’’ in permitted construction. “*'Grading and excavation shall be allowed for dam
construction to create private conservation ponds with prior written approval by the Grantee,-and
grading-and-excavation shal-be-aHowed-during*'*-the construction-of permitted-*structures-or
associated-improverments—"'*,_Any blasting on the Property is prohibited. “*> The exploration
for, or development and extraction of minerals and hydrocarbons**°, or drilling for oil or gas, on
the Property, whether by surface mining, subsurface mining, dredging or any other method

on or from the Property, is prohibited. "~'Common agricultural activities such as plowing,
erosion control, and restoration are permitted activities not subject to this Section **®provided that
they do not materially alter the topography of the Property.

878, ACCUMULATION OF WASTE MATERIAL. There shall be no accumulation or
dumping of trash, refuse, or junk on the Property. This restriction shall not prohibit customary
agricultural, horticultural or wildlife management practices including, but not limited to,

establishing brush—eempest*’ piles, e*®composting,** the routine and customary short-term

accumulation of household trash, or the storage of farm machinery, organic matter,

agricultural products or agricultural byproducts on the Progertg4 .
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9319 432 NOTICE AND PERMISSION. Whenever notice is to be given pursuant to any of
the provisions of this Censervation-"*Easement, or where a request for permission is required of
the Grantee, or for a change of address, such notice or request for permission shall be in writing
and shall be deemed to have been given upon (i) delivery by hand, (ii) three days after deposit in
the U.S. mail with postage prepaid, for delivery by certified mail, return receipt requested, or (iii)
one day after delivery to a recognized national courier service for overnight delivery to:

If to Grantor: Mr. Elwood H. Perry, Jr.
2875 Forge Road
Toano, VA 23168

With Copy To:

David W. Otey, Jr., Esquire

Jones, Blechman, Woltz & Kelly, P. C.
485 McLaws Circle

Williamsburg, VA 23185

If to County:

County Administrator
101-C Mounts Bay Road
P.O. Box 8784
Williamsburg, VA 23185

With Copy To:

County Attorney

101-C Mounts Bay Road
P.O. Box 8784
Williamsburg, VA 23185

10. MISCELLANEOUS PROVISIONS.

A-*A, **No public right-of-access to Property. Fhis-Conservation**° Although this
Easement will benefit the public as described herein, this**" Easement does not create, and
shall not be construed to create, any right of the public to enter upon or to use the Property or
any portion thereof, except as Grantors may otherwise allow in a manner consistent with the

terms of this Censervation-***Easement and the PDR Program._Grantors retain the exclusive
right to access and use of the Property, subject to the terms hereof. The public has views

of substantially all of the Property from State Route 610 (Forge Road) and Little Creek

Reservoir.

21



B. Continuation; Notice to Grantee. 440

B-*1, “*Continuation.**® The covenants, terms, conditions, and restrictions of
this Censervation-**’Easement_are perpetual,*”® shall apply to the Property as a whole and shall
run with the land and be binding upon the parties, their successors, assigns, personal
representatives, and heirs, and be considered a servitude running with the land in perpetuity.

This Easement is an easement in gross that runs with the land as an incorporeal interest in
the Property. A landowner’s rights and obligations under this Easement terminate upon

proper transfer of Landowner’s interest in the Property, exce)gt that liability for acts or

omissions occurring prior to transfer shall survive transfer.

may be inconsistent with or that may conflict with, diminish, impair or interfere with the
Conservation Values or terms and conditions of this Easement. The Grantee shall act

promptly upon the receipt of a request for approval to review such request and grant or

deny approval.

&8¢, **Enforcement. In addition to any remedy provided by law or equity to enforce
the terms of this Censervation-*"Easement, the parties shall have the following rights and
obligations:

111, **Monitoring. Employees or agents of Grantee may enter the Property from
time to time, at reasonable times, for the purpose of monitoring compliance with the terms of this
Conservation-">*Easement. The Grantee shall give reasonable prior notice before entering the

Property, when practicable, provided, however, that in the event of an emergency, entrance

458
2.

Action at law inadequate remedy. “°Grantee has the right to

bring an action at law or in equity to enforce the Restrictions contained herein.
T

he parties agree that monetary damages would not be an adequate remedy for the
breach of any terms, conditions and*** restrictions herein contained, and therefore, in the
event that the Grantors, their successors or assigns, violate or breach any of the terms,
conditions and restrictions herein contained, the Grantee, its successors, or assigns, may
institute a suit, and shall be entitled, to enjoin by ex parte temporary and/or permanent
injunction such violation-ard*®’,_This right specifically includes the right*®® to require
the restoration of the Property to its-priorcondition."**a condition of compliance with the
terms of this Easement as existed on the date of the gift of the Easement, except to the
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extent such condition thereafter changed in a manner consistent with the
Restrictions; and to recover any damages arising from non-compliance.
Notwithstanding any other provision of this Easement, Grantors shall not be
responsible or liable for any damage or change to the condition of the Property
caused by fire, flood, storm, Act of God, governmental act or other cause outside of
Grantors’ control or any prudent action taken by Grantors to avoid, abate, prevent

or mitigate damage or changes to the Property from such causes.

303, “"Restoration. Upon any breach of the terms of this Censervation
*8Easement by Grantors, Grantee may require by Written demand to the Grantors that the Property

be restored promptly to he%%3*70 condition required-by* " of compliance with the terms of*'* this
Gensewaﬂen—E&semeHP473Easement as existed on the date of the gift of the Easement, except

to the extent such condition thereafter changed in a manner consistent with the Restrictions.

Furthermore, the Grantee retains the right to restore the Property to a condition consistent with
the terms of this Censervation-*"°Easement and assess the cost of such restoration against the
owner of the parcel in violation of this Censervation-*"°Easement and as a lien against the Property
in violation of this-Censervation*’” Easement, provided however, that no such lien shall affect the
rights of a subsequent bona fide purchaser for value, unless an accurate, legally sufficient, and
enforceable memorandum of such lien was recorded among the land records prior to such
purchase, and such lien shall be subordinate to any deed of trust recorded prior to the recordation
of a memorandum of such lien.

4-*"%4, “"Failure to enforce_or perform*® does not waive right to enforce. The
delay or **'failure of Grantee to enforce any term of this Censervation-**’Easement shall not be
deemed a waiver of the right to do so thereafter, nor discharge nor relieve Grantors from thereby

Complylng with any such term The fallure of the ggrantors to Qerform any act regulred by

5-%85, ¥3Costs of enforcement. Any reasonable and ordinary costs incurred by the
Grantee in enforcing the terms of this Censervation-*°*Easement against the Grantors, including,
without limitation, costs of suit and reasonable attorneys:**">*® fees shall be borne by the Grantors,
provided, however, if the Grantorprevails**Grantors prevail*® in any claim, litigation, or
administrative order or ruling, the Grantee shall not be entitled to any of the costs or fees described
herein.

6-"6, “**No right of enforcement by the public. This Censervation-*“Easement
does not create, and shall not be construed to create, any right of the public to maintain a suit for
any damages against the Grantors for any violation of this Censervation-***Easement.

D.  Property Right; Extinguishment or Conversion*®, Grantors agree that the

grant*®donation*’ of the perpetual conservation restriction contained in this Censervation
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“%8Easement gives rise to a property right, immediately vested in Grantee, with a fair market value
that is at least equal to the proportionate value that the perpetual conservation restriction at

the time of the gift bears to the value of the Proger% as a whole at that time (determined as

the value of the Property Wlthout the Genservatrerr Easement minus the vaIue of the Property

intend that this Easement be perpetual. Nevertheless, if* “ a subsequent unexpected change in

the conditions surrounding the Property makes impossible or impractical the continued use of the
Property for the conservation purposes specified herein, the Grantee may petition the Board of
Supervisors to grant extinguishment of the Censervation-"">Easement in exchange for the
conveyance to the Grantee of a Censervation-""*Easement on a different parcel located in James
City County and in accordance with the PDR Ordinance in place at the time of the recording of
this Conservation-"""Easement.-Fhe-Granteeupon-a_In any*"’ sale;*® or*® exchange or
conversion-due of the Property subsequent™ to an extmgwshment—51 of this Easement,

girante >13 shall be entltled to a portion of the proceeds determined-by-multiphring-al-theproceeds
by at least equal to™" the proportionate value-established-abeve-"'° of this Easement computed

as set forth above, but not to be less than the proportion that the value of this Easement at
the time of extinguishment bears to the then value of the Property as a whole. > All proceeds
to which Grantee is entitled from such sale, exchange or involuntary conversion shall be used by
the Grantee in a manner consistent with the original conservation purposes of this Censervation

S18Easement and the Open-Space Land Act 519

E"?°E, **'Notice of proposed transfer or sale. The Grantors shall notify the Grantee in
writing (i) before exercising any reserved right that Grantors believe may have an adverse

effect on the conservation or open-space values or interests associated with the Pro;;ertg2
ii) pri i i sale-ofall

and (ii) prior to or *““at the time of closing on any transfer-ef , gift
conveyance of " any pGFt-an—ef5281nterest in"> the Property- 50 other than a deed of trust or
mortgage > In any deed or other legal instrument ***conveying al-er> gany partof interest

the Property, this-Censervation™ Easement shall be referenced by deed book and page
number in the deed of conveyance and shall state that this Censervation->*Easement is binding
upon all successors in interest in the Property in perpetuity._This Easement will be binding on
the Grantors and Grantee (and their successors in interest) even if the Grantors fail to

notify any successor in interest or to insert the Deed Book and Page Number reference for

this Deed of Gift of Easement in any subsequent deed or other legal instrument.

F. Assienment b rantee. Grantee may not transfer or convey this Easement
unless Grantee conditions such transfer or convevance on the requirement that (1) all
restrictions and conservation purposes set forth in this Easement are to be continued in

erpetuity and (2) the transferee then qualifies as an eligible donee as defined in Section
ggg:%zg——mio . .

170(h)(3) of the IRC as amended and the applicable Treasury Regulations.
F->°G. *"Relation to applicable laws. This Censervation->**Easement shall not be
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construed to violate any applicable federal, state, or local law.
.. . . 543 544_545|n

the event of a conflict between any applicable law and this Censervation->*°Easement, the more

restrictive provision shall apply._This Easement does not permit any use of the Property

which is otherwise prohibited by federal, state, or local law or regulation.

H. No Quid Pro Quo. This Easement is not given in respect to any law or code

requiring density or residential development standards and, further, is not given by the

rantors expecting any quid pro quo, from the County or otherwise. Neither the Proper
nor any portion of it, shall be included as part of the gross area of other property not
subject to this Easement for the purposes of determining density, lot coverage or open-
space requirements under otherwise applicable laws, regulations or ordinances controlling
land use and building density. No development rights that have been encumbered or
extinguished by this Easement shall be transferred to any other property pursuant to a
transferable development rights scheme, cluster development arrangement or otherwise.
By its execution hereof, Grantee acknowledges and confirms receipt of the Easement and
further acknowledges that Grantee has not provided any goods or services to Grantors in

consideration of the grant of the Easement.

6%, " Severability. If any provision of this Censervation-"""Easement is determined to
be invalid by a court of competent jurisdiction, the remainder of this Censervation->>Easement
shall not be affected thereby. The Granter>>>Grantors™ shall remunerate Grantee for the
proportionate loss of value in the Conservation Easement as determined by the Board of
Supervisors due to any invalidated provision.

H-"*%J, ®"Recordation. Upon execution by the parties, this Censervation->>°Easement shall
be recorded with the record of land titles in the Clerk®>*>*®s Office of the Circuit Court of

Williamsburgl>®James City County, Virginia-""*, and Grantee may re-record it any time as
may be re reserve its rights under this Easement. *°° The Grantee shall provide the
:%Z%gzg,:am;ﬁ 3

uired to
Grantors™> with one (1) certified copy of the Deed of Censervation->°°Easement.

17K, 5% Authority to convey easement. The Grantors covenant that they are vested with
good title to the Property and may convey this Censervation-"""Easement.

3-°"°L, > Authority to accept easement. The Grantee is authorized to accept this
Censervation'°Easement pursuant to the Virginia Code, 1950, as amended, Section 10.1-1701.

K—""*M. *"Proceeds from eminent domain. If all or any part of the Property is taken by
exercise of the power of eminent domain or acquired by purchase in lieu of condemnation,
whether by public, corporate or other authority, so as to terminate this Censervation->""Easement,
in whole or part, Grantors and Grantee shall act jointly to recover the full value of the interests in
the Property subject to the taking and all direct or incidental damages resulting therefrom. All
expenses reasonably incurred by Grantors and Grantee in connection with the taking or in lieu

purchase shall be paid out of the amount received. Grantee®>"®>>"’s share of the balance of the
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amount recovered shall be determined by multiplying the proceeds by a fraction, the numerator
of which shall be the value of the eonservation-easement’ *Easement”’° as determined in
section”®°Section® 10(D) and the denominator of which shall be the value of the Property.

Grantee shall have the right to appear as a party in any eminent domain proceeding concerning
the Property.

N. Construction. This Easement shall be construed to promote the purposes of

this Easement and the PDR Program. Any general rule of construction to the contrary
notwithstanding, this Easement shall be liberally construed in favor of the grant to effect
the purposes of this Easement and the policy and purposes of the Grantee. If any provision
of this Easement is found to be ambiguous, an interpretation consistent with the purpose of
this Easement that would render the provision valid shall be favored over any
interpretation that would render it invalid. Notwithstanding the foregoing, lawful acts or
uses not expressly prohibited by this Easement are permitted on the Property. Grantors
and Grantee intend that the grant of this Easement qualify as a “qualified conservation
contribution” as that term is defined in Section 170(h)(1) of the Internal Revenue Code and

Treasurv Regulations §1.170A-14, and the restrictions and other provisions of this

instrument shall be construed and applied in 2 manner that will not prevent this Easement
:E%%f . - . < .

rom being a qualified conservation contribution.

M0, *®Liability and indemnification®*°Indemnification®®’. Grantors agree that
Grantee has no obligations, express or implied, relating to the maintenance or operation of the
Property. Grantors agree to indemnify and hold Grantee harmless from any and all costs, claims
or liability, including but not limited to reasonable attorneys:>2*:>® fees arising from any personal
injury, accidents, negligence, damage, or any claim relating to the Property. Grantors warrant that
they have no actual knowledge of a prior release or threatened release of hazardous substances or
wastes on the Property and agrees to hold harmless, indemnify, and defend Grantee from and
against all liabilities, penalties, costs, losses, damages, expenses, causes of action, claims,
demands, or judgments, including, without limitation, reasonable attorneys®>**>>*! fees arising
from or out of the existence, actual or alleged, of any and all environmentally hazardous or toxic
substances or materials on or under the Property.

N-"92p, **Taxes and assessments® Assessments>*>. Grantors shall be responsible for
paying all taxes, levies, assessments and other governmental charges which may become a lien
on the Property.

9—596%597Controllmq law*Law®®, The interpretation and performance of this

*®Easement shall be governed by the laws of the Commonwealth of Virginia. The
venue for any cause of action brought under this Censervation-"""Easement shall be the Circuit

Court for the-City-of Williamsburg-and-the- County-of- °"2James City County, Virginia®®.
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PSR, ®Entire agreement®®Agreement®”’. This instrument sets forth the entire
agreement of f the Parties with respect to this Gense.tvaﬂeFFGOSEasement and supersedes all prior
discussions, negotiations, understandings, or agreements relating to this Censervation
S09E asement, all of which are merged herein.

0-%1%, ®* Amendments. This Censervation-""’Easement may be amended to enhance the
Property’s conservation values or add to the restricted property, provided that no

amendment shall affect this Easement’s perpetual duration or reduce the Property’s

conservation values, and *““only with the written consent of the Grantee and Grantors;-and

#
such®™, No°" amendment shall be duly-recorded—Any-amendmentshall-be-at the sole-discretion
ef—the—G%&n%ee—&ndGlG ffective unless documented in a notarized writing executed by the

Grantee and Grantor and recorded among the land records of the James City County,

Virginia. Any amendment’~" shall be consistent with the Open-Space Land Act and Chapter
16A of the County Cod&m2 and Grantee shall determine whether to execute any amendment
in its sole discretion. ™° Any such amendment shall also be consistent with the overall purposes
and intent of this Censervation-"°Easement. Further, such amendment shall not be of a kind or
nature that would disqualify any income tax benefits that have or may have been applicable to the
Grantors.

T. Merger. Grantors and Grantee agree that in the event that Grantee acquires

a fee interest in the Property, this Easement shall not mer§e into the fee interest, but shall

survive the deed and continue to encumber the Property.

U. Counterparts. This Easement may be executed in counterparts by the parties.
It is not necessary that the signatures of the parties appear on the same countergart or

counterparts. All counterparts shall collectively constitute a single instrument.

rights related to the Property not expressly conveyed to Grantee herein, including:

(i) The Grantors retain the right to undertake or continue any activity or

use of the Property not expressly prohibited by this Easement. Prior to making any change
in use of the Property, Grantors shall notify Grantee in writing to allow Grantee a

reasonable opportunity to determine whether such change would violate the terms of this
Easement.
(ii) The Grantors retain the right to sell, give, mortéage, lease, or

otherwise convey the Property subject to the terms of this Easement.

o provisions of this Easement shall be construed as impairing the
ability of the Grantors to use the Property as collateral for prior or subsequent borrowing,
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provided that any deed of trust, mortgage or lien arising from such a borrowing would be

subordinate to this Easement.

W. Baseline Report. Documentation retained in the office of Grantee including,
but not limited to, the Baseline Documentation Report dated as of

(“Documentation Report”), describes the condition, use, character and state of
improvement of the Property at the time of the gift of the Original Easement and this
Easement. The Documentation Report may be used to determine compliance with and
enforcement of the terms of this Easement, including specifically to establish that a change
in the condition, use, character or state of improvement of the Property has occurred;
however, the parties are not precluded from using other relevant evidence or information
to assist in that determination. Grantors have made available to Grantee, prior to donating
the Original Easement and this Easement, documentation sufficient to establish the
condition, use and character of the Property at the time of such gift. Such documentation is
designed to protect the Conservation Values associated with the Property and protected in
perpetuity by this Easement. The parties hereby acknowledge that the Documentation
Report contained in the files of Grantee is an accurate representation of the Property as of
the date of the Original Easement and this Easement. The documents contained within the
Documentation Report shall be fully incorporated into this Easement as though attached

hereto and made a part hereof, and such documents shall be archived at the Grantee’s

office.

X. Subordination. Hazelwood-Waverly, L.L..C., herein the “H reditor”, is

the Note holder under a certain Deed of Trust dated July 26, 2006, and recorded July 27,
2006, in the Clerk’s Office of the Circuit Court of James City County, Virginia as

Instrument No. 060018318 (the “HW Creditor Deed of Trust”), which subjects all or a

ortion of the Property to the HW Creditor’s lien. The H reditor herebyv consents to

the terms and intent of this Easement, and agrees that the lien represented by the HW
reditor Deed of Trust shall be held subject to this Easement and joins in this Deed to

reflect its direction to the Trustee to execute this Easement to give effect to the

subordination of the HW Creditor Deed of Trust to this Easement.

Y. ubordination. RB entura Bank, N.A., a national banking association
herein the “RBC Bank”, is the Note holder under a certain Credit Line Deed of Trust dated
une 28, 2007 and recorded July 26, 2007, in the Clerk’s Office of the Circuit Court of

James City County, Virginia as Instrument No. 070021673 (the “RBC Deed of Trust”),
which subjects all or a portion of the Property to RBC Bank’s lien. RBC Bank hereby
consents to the terms and intent of this Easement2 and agrees that the llen regresented by

reflect its direction to the Trustee to execute this Easement to give effect to the

subordination of the RBC Deed of Trust to this Easement.




successor by assignment to the Note holder under a certain Deed of Trust in favor of

Gateway First Mortgage, LLLC dated March 31, 2003, and recorded April 4, 2003, in the
lerk’s Office of the Circuit Court of James City County, Virginia as Instrument No.

0300101186, corrected and re-recorded on March 17, 2004, as Instrument No. 04007992

the “NCM Deed of Trust”), which subjects all or a portion of the Property to M’s lien.
The NCM Deed of Trust was assigned to National City Mortgage Corporation by
Assignment of Deed of Trust dated October 15, 2004, and recorded November 2, 2004, as
Instrument No. 040027917. NCM hereby consents to the terms and intent of this Easement,
and agrees that the lien represented by the NCM Deed of Trust shall be held subject to this
Easement and joins in this Deed to reflect its direction to the Trustee to execute this
Easement to give effect to the subordination of the NCM Deed of Trust to this Easement.|631
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WITNESS the following signatures and seals:

GRANTORS:

Elwood H. Perry, Jr.

Sharon W. Perry

MM EALTH OF VIRGINIA
it nty of Jam ity, to-wit:

635

ITNESS my signature and notarial seal

[SEAL] 636
Notary Public®’

My Commission Expires: 638

My Notary Commission Number: 639
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640
GRANTEE:

THE **COUNTY OF JAMES CITY, VIRGINIA
BVvV-
642

31



643

644
645

Byv:
Its:

COMMONWEALTH OF VIRGINIA
City/County of James City, to-wit:

The foregoing Amended Deed of Conservation and Open-Space
®4®Easement was signed, sworn to and acknowledged before me this —day-of —2006-by
Elwood-H-PerryJrGrantor->*’_day of September, 2007, by
on behalf of the County of James City, Virginia, g;rantggf“s

WITNESS my signature and notarial seal.

[SEAL] Notary Public

My Commission Expires:

My Notary Commission Number: 649
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HW CREDITOR:®*®°

Hazelwood-Waverly, L.L.C.%%

By: 652
Its: 653
Trustee®®
COMMONWEALTH OF VIRGINIA®® City/County-of-James Cityto-wit:*°
. . . 657
City/County of James City, to-wit:
. . 658 659
The foregoing Amended Deed of Conservation ~— and Open-Space —~ Easement was
signed, sworn to and acknowledged before me this 660 day of 2006,
661 —
_day of September, 2007, by as — of Hazelwood-
Waverly, L.L.C. and on behalf of Hazelwood-Waverly, L.L.C.
WITNESS my signature and notarial seal.®®
[SEAL®®
Notary Public®®®
My Commission Expires: 666
.. 667
My Notary Commission Number:
COMMONWEALTH OF VIRGINIA®®
City/County of James City, to-wit:**°
The foregoing Amen D f Conservation an n-Space Easement wa
signed, sworn to and acknowledged before me this day of September, 2007, by as
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670

ITNESS my signature and notarial seal 671
[SEALLI 672Il E l ] 673
My Commission Expires: 674
675

My Notary Commission Number:
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676

RBC CENTURA BANK, N.A.:*"7

By:

678

Its:

679

Trustee;*°

CB Services Corp.%®

By:

Its:

MM EALTH OF VIRGINIA%®*

signed, sworn_t_o_and_agknmledged before me thls_d_av of S_entember 2007, bv

682
683

of RBC Centura Bank, N.A. and on behalf of RBC Centura Bank, NAP

ITNESS my signature and notarial l687

[SEALL 688Il Publi 689

.« e . 690
My Commission Expires:

. . 1
My Notary Commission Number: 69

signed, sworn to and acknowledged before me thls day of Sentember 2007 bV

7 of CB Services Corp. r the RBC D fTr half of RB
Bank, N.A.
[SEAL] %CNotary Public®®’

. . . 698
My Commission Expires:
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My Notarv Commission Number: 699
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700
NATIONAL CITY CORPORATION: "

Bv: 702

.
Its: 03
Trustee ™

MM EALTH OF VIRGINIA®

[SEAL] Notary Public

My Commission Expires:

My Notarv Commission Number: 2

[SEAL] "Notary Public'*®

My-Commission-Expires: 719

My Commission Expires: 720
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WATNESS Yy SiglqatHFE and-notarial-seal 723

[SE A | ]724
Notary-Public’®

My Notary Commission Number: 726

|H|H Commission E;Epires. 727

38






"BEXHIBIT A

Parcel One:_1230100021 (2925 Forge Road)'®

All that certain piece or parcel of land situate, lying and being in Powhatan District, James City
County, Virginia, containing 7.04 acres, more or less, and more particularly shown and described
on a certain plat entitled, “C. H. & AUDREY M. BRANCH, PLAT OF SURVEY , 7.04 ACRES,
BEING A PORTION OF THE BRANCH PROPERTY NEAR TOANO, POWHATAN DIST.,
JAMES CITY CO., VA.” Dated March 7, 1996, made by R. B. Cartwright, Certified Land
Surveyor, recorded in Deed Book 105, Page 490.

LESS AND EXCEPT the property described in the Certificate of Take dated November 21, 1996,
and recorded January 10, 1997, as Instrument Number 97000484 and Plat recorded in Deed Book
8, Pages 185-92 and Order recorded as Instrument Number 970006348.

It being the same property conveyed to C. H. Branch and Audrey H. Branch, by Deed of Gift
from C. H. Branch, Mary M. Branch, Margaret B. Branch and Catherine Branch Hall, recorded
March 23, 1966, in Deed Book 105, page 488 and the same property devised to Patricia Branch
Coltrane under the Will of Christopher Hammond Branch who departed this life on December 19,
2004, and said Will being recorded in Will Book 6198.

Parcel Two:_ 1230100022 (2945 Forge Road)"°

All that certain piece or parcel of land situate in the Stonehouse District (Formerly Powhatan
District) of James City County, Virginia, known as SUNNYSIDE, formerly estimated to contain
185.1 acres, more or less, but conveyed in grow and not by the acre, and bounded and described
as follows: On the north by Forge Road, on the West by the land formerly belonging to D. W.
Marston’s estate, on the South by the land formerly belonging to R. H. Slater’s estate and to D.
W. Marston’s estate, and on the East by the Lands formerly of the Chesapeake and Ohio Railway,
R. H. Slater’s estate, and William R. Branch and including the old right-of-way of Chesapeake
and Ohio Railway, and being the same property conveyed to C. C. Branch from Charles Braband
and wife by deed dated March 11, 1947, and recorded in James City County Deed Book 36A,
page 429.

LESS AND EXCEPT Deed of Easement to the Commonwealth of Virginia, dated September 9,
1968, recorded in Deed Book 119, Page 399.

LESS AND EXCEPT that part of “Sunnyside” taken by the City of Newport News, Virginia, in
condemnation proceedings by Certificate dated January 14, 1972, recorded January 20, 1972, in
Deed Book 134, page 794.

LESS AND EXCEPT 7.04 acres conveyed to C. H. and Audrey H. Branch by deed dated March
18, 1966, recorded in James City County Deed Book 105, page 488.



LESS AND EXCEPT 10.03 acres conveyed by deed of gift to Richard Brooks Coltrane, I11 and
Karen Susan Brooks, dated May 16, 1990 and recorded in James City County Deed Book 474,
page 693.

LESS AND EXCEPT the property described in the Certificate of Take dated November 21, 1996,
and recorded January 10, 1997, as Instrument Number 97000484 and Plat recorded in Deed Book
8, Pages 185-192 and Order recorded as Instrument Number 970006348.

It being the same property formerly conveyed to Christopher H. Branch by deed dated March 14,
1977, recorded in Deed Book 175, Page 786; and the same property conveyed to C.H. Branch and
Audrey H. Branch, husband and wife, by Deed of Partition, dated February 6, 1990, recorded in
Deed Book 465, page 700; and the same property conveyed to C.H. Branch and Audrey H.
Branch, by deed dated January 4, 1995, and recorded in Deed Book 725, Page 191; and the same
property devised to Patricia Branch Coltrane under the Will of Christopher Hammond Branch
who departed this life on December 19, 2004, and said Will being recorded in Will Book 6198.

Parcel Three: 1230100022A (2875 Forge Road)"**

All that parcel of land in the Stonehouse District gformerlg Powhatan DlStl’lCt! of James
ing

survey_ entltled2 “A SU SUBDIVISION OF THE PROPERTYOF C. H & AUDREY H. |
BRANCH, JAMES CITY TY, VIRGINIA”, which plati March 8, 1 a

made by Lynn D. Evans, C.L..S., and a copy of which is recorded in the Clerk’s Office of the
ircuit rt for the Ci f Williamsburg an nty of Jam ity in Plat Book 52, pa
29.

LESS and EXCEPT the portion thereof taken for highway improvement by the Virginia
Department of Transportation rtificate of Take recor in Jam it ntv D

Book 814, Q/age 257, confirmed by Order recorded as James City County Instrument No.

970016908.

Being the remaining property formerl n nto Richard Brook Itrane, 111 an
Karen Susan Coltrane, husband and wife, by deed of C.H. Branch and Audrey H. Branch,
May 16, 1 and recor in the Clerk’s Offi f the Circuit rt for the City of
illiamsburg an nty of Jam ity in D Book 474

Further being the property conveved unto the Grantors by deed of Richard Brooks
Itrane, II1 and Karen an Coltrane, h and an ife, dated May 19, 1

an
recorded in the Clerk’s Office of the Circuit Court for the City of Williamsburg and County

of James City as James City County Instrument No. 980010293.

Subject to all restrictions and easement of record or apparent on the ground.736
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